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MONDAY, JUNE 22, 1959 


CoMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON AUTOMOBILE MARKETING PRACTICES, 
Washington, D.C. 

The subcommittee met, pursuant to notice, in room 5110, New 
Senate Office Building, at 10 a.m., Hon. A. S. Mike Monroney (chair- 
man of the subcommittee) presiding. 

Senator Monroney. The Subcommittee on Automobile Marketing 
Practices will be in session. 

These hearings have been called to help the subcommittee in its 
consideration of four separate legislative proposals for clarifying the 
law with respect to territorial marketing of automobiles. 

In general, each of the four bills would legalize agreements between 
a manufacturer and dealer whereby special compensation may be 
given to a dealer for maintaining required service facilities for the 
autos sold within his own area of ‘responsibility. It is no secret that 
our Nation’s automobile dealers are still caught tight in the grip of a 
squeeze between sales-hungry manufacturers on the one hand and a 
more selective, sharper trading public, on the other. As a result, this 
vitally important segment of our small business community—the 
38,000 franchised car dealers of America—are finding it harder and 
harder to maintain a profit level that is anywhere near adequate to 
their investment. Many, far too many, are losing money. Some are 
going bankrupt. 

It is the belief of many who have come to be acquainted with this 
problem that there is one area where help can and should be given. 
That is by permitting some sort of direct compensation to a dealer 
for the heavy investment he is required to make as a servicing head- 
quarters for all new cars of his particular make in the surrounding 
neighborhood—cars which he may or may not have actually sold. 
How to permit such compensation without interfering with a buyer’s 
rightful freedom of choice in selecting the dealer he wishes to do 
business with is the question which faces us. 

Each of the four bills represents a slightly different approach to that 
question. S. 2042 by Senator Schoeppel of this committee was sug- 
gested by the National Automobile Dealers Association. It would 
permit agreements whereby a dealer selling outside his own territory 
would be obliged to reimburse a certain amount to the dealer whose 
territory was ‘infringed. This is the system which was widely used 
in the past—until its legality was called into question by Attorney 
General McGrath, in 1950. And only the speech of Attorney General 
McGrath stands as any indication of its illegality. 





Note—Staff member assigned to these hearings: John W. Black. 
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S. 2047 by Senator Hruska is virtually identical to S. 3865 of the 
last Congress on which hearings were held 1 year ago. It legalizes 
agreements providing only for a bonus payment by the manufacturer 
to the dealer for each new car sold within the dealer’s territory. 


’ 


S. 2151, introduced by me, is similar to Senator Hruska’s bill. 
However, unlike each of the other bills, S. 2151 exempts such agree- 
ments only from the provisions of the so-called Robinson-Patman Act, 
and not from antitrust laws generally. 


S. 997 by Senator Langer would legalize agreements of the type 
specified in Senator Schoeppel’s bill and spells out in more detail the 
terms which such agreements could permissibly contain. In addition, 
Senator Langer’s bill covers more than just auto franchise agreements 
and would apply to the distribution of any complex mechanical product. 

I know that this is a difficult and controversial problem, but I am 
sure that our witnesses will help us to find where the public interest 
truly lies. 

(The bills follow:) 


[S. 997, 86th Cong., 1st sess.] 


A BILL To clarify the law and express the intent of the Congress with reference to the distribution and 
sale of complex mechanical products through small business and other independent voncerns, and for 
other purposes 


Be it enacied by the Senate and House of Representatives of the United States of 
America in Congress assembled, That this Act may be cited as the “T’ranchised 
Dealer Act.” 

DECLARATION OF PURPOSE AND POLICY 


Sec. 2. Responsibility and liability which is imposed by law upon the manu- 
facturer or assembler of complex mechanical products for the safe construction of 
such complex mechanical products for their intended purposes, as well as the 
expectancy of the customer or user who has made a substantial investment in 
such a complex mechanical product, as to the operation and performance of such 
a product—regarded by the customer or user as being the responsibility of the 
manufacturer and its dealers—makes it advisable and necessary that the manu- 
facturer, who has a responsibility therefor, have reasonable access through its 
dealer organization to such complex mechanical products at the time of the retail 
sale thereof and for a reasonable period during the use and operation thereof by 
the customer or user. 

Accordingly, the manufacturer-dealer and the manufacturer distributor-dealer 
franchise relationship was evolved as the approach best suited to the sale and 
service of complex mechanical products. Moreover, this relationship, developed 
within the free enterprise system, has provided a method of distribution which is 
consistent with and furthers the objectives of this system. 

With the development and improvement of such complex mechanical products, 
and especially those representing substantial investments, manufacturers and 
dealers operating under the franchise system, find it increasing by difficult to perform 
their respective obligations to each other and to the purchasing public. The 
enfranchised dealers performing the sales and service functions for the customer 
or user also find it increasingly difficult to obtain a reasonable return on their 
investments. The fact that under some interpretations of existing law, the 
manufacturers and dealers operating under the franchise system of distribution 
cannot effect a normal and reasonable control of the distribution and service of 
complex mechanical products under their franchise agreements has contributed 
importantly to these conditions. This presents an anomalous situation since, if 
this view of the law is sustained, the manufacturer, responsible for its products by 
law and custom, can lawfully control every aspect of the distribution of its prod- 
ucts if it relies on its own distribution organization or agents but cannot do so if 
it relies on independent and small business concerns. 

Since the preservation of our free enterprise system is dependent upon the 
equality of competitive opportunity of business generally, particularly small busi- 
nesses, and in this connection to insure and preserve the av ‘ails ibility of the franchise 
system for the distribution of complex mechanical products, it is the purpose and 
policy of this Act to clarify existing law and declare certain of the rights of manu- 
facturers, distributors, and dealers who distribute complex mechanical products 
pursuant to franchises in transactions involving or affecting commerce. 








ee 
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DEFINITIONS 

Sec. 3. As used in this Act— 

(a) The tern “franchise” shall mean the written agreement or contract under 
which, (1) a manufacturer agrees to sell products to a dealer who undertakes to 
provide facilities, capital, and personnel for the sale and service of such products, 
and to develop the sale of such products in a designated area, and (2) the legal 
rights, obligations, and liabilities of the manufacturer and dealer in furtherance 
of their undertakings as set forth in section 3A(1) of this Act, are established 
and determined. 

(b) The term ‘‘manufacturer’’ shall mean any person, partnership, corporation, 
association, or other form of business enterprise engaged in the manufacture, 
production, or assembly of complex mechanical products for sale in commerce, 
including any person, partnership, corporation, association, or other business 
enterprise doing business as a distributor which purchases such products from 
such manufacturer or assembler and resells at wholesale to dealers, or which acts 
for and is under the control of such manufacturer, producer, or assembler in 
connection with the distribution of said products. 

(c) The term “dealer” shall mean any person, partnership, corporation, asso- 
ciation, or other form of business enterprise resident in the United States or in 
any Territory thereof or in the District of Columbia operating under the terms of 
a franchise and engaged thereunder in the distribution or sale of complex mech- 
anical products, including a distributor to the extent engaged in the retail sale 
of such products. 

(d) The term ‘‘complex mechanical products” shall include all power operated 
vehicles, machinery, equipment, and appliances. 

(e) The term ‘“‘commerce” shall mean commerce among the several States of 
the United States or with foreign nations, or in any Territory of the United States 
or in the District of Columbia, or among the Territories or between any Territory 
and any State or foreign nation, or between the District of Columbia and any 
State or Territory or foreign nation. 

(f) The term ‘‘area of responsibility”’ shall mean the geographical area in which 
a dealer or dealers, under the provisions of a franchise agreement, are required to 
develop the sale of complex mechanical products. 


TERRITORY SECURITY PERMITTED 


Sec. 4. It shall be lawful, where a franchise agreement to which a manufacturer 
engaged in commerce is a party sets forth a dealer’s area of responsibility, for— 
(1) the manufacturer and dealer to agree or enter into a contract providing 
that, or 
(2) the manufacturer to sell products to a dealer on the expressed condition 
that, in the event that dealer sells any complex mechanical product of the 
manufacturer to a customer residing or located outside the area of responsi- 
bility of the selling dealer and in the area of responsibility of another dealer or 
dealers, operating under a similar franchise or franchises with the manufac- 
turer, the infringing dealer shall pay to the dealer or dealers, whose area of 
responsibility has been invaded, or to the manufacturer for the account of 
such infringed dealer or dealers, such amount or amounts as provided for in 
the contract or condition of sale. 

A manufacturer may provide, either in the franchise agreements or as expressed 
conditions of sale, the categories of purchasers or types of retial sales which shall 
be exempt from the territory security provisions of this Act. 

A manufacturer may establish or provide methods or procedures sufficient in 
its opinion for insuring that infringement payments are made promptly and for 
the determination of any dispute between dealers or between a dealer or dealers 
and the manufacturer as to where a sale is made, where a purchaser resides or is 
located, or any other issue arising between or among them relating to territory 
security under this Act. 

It shall be lawful for a manufacturer to terminate the franchise of any dealer 
who does not fulfill the obligation to make payment for infringing the area of 
responsibility of other dealers, or to take any other lawful action reasonably 
calculated to cause the dealer to fulfill such obligation’ Provided, however, That— 

(A) in no event shall the payment a dealer is required to make hereunder 
be a sum in excess of an amount equal to five per centum of the manufac- 
turer’s suggested retail price for a product or, in the event the manufacturer 
Gore not suggest a retail price, the price at which the product was sold by the 

ealer; 
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(B) nothing herein shall make lawful any contract or agreement between 
manufacturers providing for the establishment or maintenance of any area of 
responsibility or the amount of any payment herein authorized; but it shall 
not be unlawful for distributors who distribute the product of manufacturer 
in respective designated areas to dealers under franchise agreements, to in- 
corporate by agreement or otherwise in such franchise agreements, with their 
respective dealers, the same or similar territory security provisions and 
implementing agreements or provisions and to do any other act permitted to 
a manufacturer under this Act; and 

(C) this Act shall not apply when the sale is to the United States Govern- 
ment or any State government or any municipal corporation or any political 
subdivision, department, agency, bureau or instrumentality of any of the 
foregoing. 

Sec. 5. The Act of July 2, 1890, as amended, known as the Sherman Act, and 
the Act of October 15, 1914, as amended, known as the Clayton Act, and the Act 
of September 26, 1914, as amended, known as the Federal Trade Commission Act, 
and the Act of June 19, 1936, as amended, known as the Robinson-Patman Anti- 
Discrimination Act, and the Act of August 8, 1956, known as the Automobile 
Dealer Franchise Act, to the extent that any provisions of such Acts may be 
inconsistent or in conflict with the provisions of this Act, shall not render unlaw- 
ful agreements, contracts or sales made lawful by this Act or acts in the per- 
formance of conduct thereof. This Act is remedial and shall not be interpreted 
as an exception to other legislation or otherwise subject to strict construction. 

Sec. 6. If any provision of this Act or the application of such provision to any 
manufacturer, dealer, or circumstance, shall be held invalid, the remainder of 
this Act, or the applicatior of such provision to any manufacturers, dealers, or 
circumstances other than those as to which it is held invalid, shall not be affected. 

Sec. 7. It is the intent of Congress to exercise its full power with respect to 
interstate commerce in connection with all matters affected by this Act and that 
this Act shall be controlling with respect to the validity of franchise provisions or 
expressed conditions of sale and acts in the performance or conduct thereof. In 
the event any provisions of the laws of any State, directly or indirectly, are in 
conflict with, or are cortrary to or repugnant to, or differert from, the provisions 
of this, this Act shall control and be determinative. 





[S. 2042, 86th Cong., Ist sess.] 
A BILL Relative to the distribution of automobiles in interstate commerce 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That as used in this Aet— 

(a) The term ‘‘automobile manufacturer” shall mean any person, partnership, 
corporation, association, or other form of business enterprise engaged in the manu- 
facturing or assembling of passenger cars, trucks, station wagons, or other auto- 
motive vehicles, including any person, partnership, or corporation which acts for 
such manufacturer or assembler in connection with the distribution of said auto- 
motive vehicles. 

(b) The term ‘‘franchise’’ shall mean the agreement, contract, understanding, 
or arrangement between any automobile manufacturer and any automobile 
dealer which purports to fix the legal rights and liabilities of the parties to such 
agreement, contract, understanding, or agreement. 

(c) The term ‘‘automobile dealer” shall mean any person, partnership, cor- 
poration, association, or other form of business enterprise operating under the 
terms of a franchise and engaged in the sale or distribution of passenger cars, 
trucks, station wagons, or other automotive vehicles. 

(d) The term ‘area of responsibility” shall mean the geographical area in which 
a dealer or dealers, under the provision of a franchise agreement, are required to 
develop the sale of passenger cars, trucks, station wagons, or other automotive 
vehicles. 

(e) The term “area of responsibility” shall mean the trucks, station wagons, 
or other automotive vehicles. 

(f) The term “commerce’”’ shall mean commerce among the several States of 
the United States or with foreign nations, or any Territory of the United States 
or in the District of Columbia, or among the Territories or between any Territory 
and any State or foreign nation, or between the District of Columbia and any 
State or Territory or foreign nation. 
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Sec. 2. No provision of law shall render unlawful provisions contained in a 
franchise agreement between a manufacturer of automobiles engaged in commerce 
and an automobile dealer whereby— 

(1) the manufacturer and dealer establish the dealer’s area of responsi- 
bility; 

(2). the manufacturer contracts to sell its automobiles to its dealer on the 
expressed condition that if that dealer sells such automobiles to a customer 
residing or located outside of the area of responsibility of the selling dealer, 
and in the area of responsibility of another dealer operating under a similar 
franchise with the manufacturer, the infringing dealer shall pay to the dealer 
whose area of responsibility has been invaded an amount as shall be provided 
for in the franchise; 

(3) fair and equitable methods or procedures are established for insuring 
that infringement payments are made promptly, and for the fair and equitable 
determination of any dispute between dealers or between a dealer and the 
manufacturer as to where a sale is made, where a purchaser resides or is 
located, or any other issue arising between or among them relating to terri- 
tory security under this Act; and 

(4) manufacturer and dealer specify the categories of purchasers or types 
of retail sales which shall be exempt from the territory security provisions of 
this Act. 


[S. 2047, 86th Cong., Ist Sess.] 
A BILL Relative to the distribution of automobiles in interstate commerce 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That no provision of law shall render unlawful 
(a) any provision of any contract or agreement between any manufacturer or 
distributor of automobiles and any franecnised retail dealer in automobiles pro- 
duced by such manufacturer or distributed by such distributor under which 
such manufacturer or distributor (1) establishes any system of incentive payments 
to compensate such dealer for the making of sales of such automobiles at retail 
within a specified geographical area designated as the area of sales and service 
responsibility of such dealer with respect to such automobiles, (2) requires such 
dealer to render with respect to such automobiles specified services and for that 
purpose to maintain specified facilities, or (3) makes provision for the compensa- 
tion of such dealers for the rendition of such services or the maintenance of such 
facilities; or (b) any act taken to carry into effect any such provision. 





[S. 2151, 86th Cong., 1st sess.] 
A BILL Relative to the distribution of automobiles in interstate commerce 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That as used in this Act— 

(a) The term “automobile manufacturer’’ shall mean any person, partnership, 
corporation, association, or other form of business enterprise engaged in the 
manufacturing or assembling of passenger cars, trucks, station wagons, or other 
automotive vehicles, including any person, partnership, or corporation which acts 
for such manufacturer or assembler in connection with the distribution of said 
automotive vehicles. 

(b) The term ‘franchise’ shall mean the agreement, contract, understanding, 
or arrangement between any automobile manufacturer and any automobile dealer 
which purports to fix the legal rights and liabilities of the parties to such agree- 
ment, contract, understanding or agreement. 

(c) Ther term “automobile dealer’ shall mean any person, partnership, cor- 
poration, association, or other form of business enterprise operating under the 
terms of a franchise and engaged in the sale or distribution of passenger cars, 
trucks, station wagons, or other automotive vehicles. 

(d) The term ‘area of responsibility” shall mean the geographical area in which 
a dealer or dealers, under the provision of a franchise agreement, are required to 
develop the sale of and maintain service facilities for passenger cars, trucks, 
station wagons, or other automotive vehicles. 

(e) The term “automobile” shall include passenger cars, trucks, station wagons, 
or other automotive vehicles. 
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(f) The term ‘‘commerce”’ shall mean commerce among the several States of 
the United States or with foreign nations, or any Territory of the United States 
or in the District of Columbia, or among the Territories or between any Territory 
and any State or foreign nation, or between the District of Columbia and any 
State or Territory or foreign ration. 

Sec. 2. Notwithstanding the provisions of the Act of June 19, 1936 (49 Stat. 
1526, 15 U.S.C., sec. 13 and the following). no provisions contained in a franchise 
agreement between a manufacturer of automobiles engaged in commerce and an 
automobile dealer shall be ualawful by which (1) the manufacturer and dealer 
establish the dealer’s area of responsibility, and (2) the marufacturer agrees to 
give an additional discount, rebate or allowance to the dealer on any automobile 
sold by him to a purchaser who resides in such area of responsibility, if the amourt 
of such additional discount, rebate or allowance is uniform for a particular make 
and model of automobile, similarly equipped, in all franchise agreements between 
a particular manufacturer and the automobile dealers with whom such agreements 
are made. 


Senator Monroney. The first witness we will call is Senator 
Hruska who has a 10:30 committee appointment and we will hear 
him first. 


STATEMENT OF HON. ROMAN L. HRUSKA, A U.S. SENATOR FROM 
THE STATE OF NEBRASKA 


Senator Hruska. Thank you, Mr. Chairman, the convenience and 
the courtesy you extended to me is not only extended to me per- 
sonally but to others who are waiting on my presence in other com- 
mittee rooms and it is on their behalf as well as my own that I want 
to register this gratitude to you for your consideration. 

Mr. Chairman and gentlemen of the committee, a little over a year 
ago, I had the privilege of cosponsoring with several of my colleagues 
in the Senate, a bill dealing with the distribution of automobiles in 
interstate commerce. 

Hearings were held on this legislation late in the last session of the 
85th Congress. The 85th Congress adjourned prior to the time for 
full consideration to be given to the subject and the needs of the 
automobile industry to which that legislation was directed. 

The conditions which made desirable the introduction of S. 3865 
last year have persisted, and, therefore, I have reintroduced the same 
legislation which is currently designated S. 2047. 

I am conscious of the fact that there are other bills pending before 
this subcommittee which have been introduced by the distinguished 
senior Senator of North Dakota, Senator Langer, namely, S. 997; the 
distinguished senior Senator of Kansas, the ranking Republican mem- 
ber of the full committee on Interstate and Foreign Commerce, Sen- 
ator Schoeppel, which is S. 2042; and the most recent S. 2151 intro- 
duced by the distinguished chairman of this Subcommittee on Auto- 
mobile Marketing Practices, Senator Monroney. 

It is my understanding that S. 997 and S. 2042, while having a 
common objective, approach the problem from somewhat different 
points of view than that set forth in my bill, S. 2047, and Senator 
Monroney’s bill, S. 2151. 

One of the features in the business relationship between automobile 
manufacturer and automobile retail dealer is a requirement that the 
automobile dealer maintain adequate facilities to perform the vital 
service necessary to the preparation of an automobile for sale, and for 
its maintenance in usable and safe operating condition throughout its 
usable lifetime. Confusion has crept into the law with respect to the 
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nature of this business relationship. S. 2047 is designed to clarify 
the situation. The bill is also intended to allow the manufacturer to 
make it economically possible for the dealer to perform these essential 
and indispensable services in the best interests of the public. 

A further obligation assumed by automobile dealers is that of main- 
taining factory-trained mechanics and an adequate stock of parts and 
to purchase elaborate testing equipment required by the intricate 
modern automobile for maintenance purposes. 

Although there is no statutory law nor judicial interpretation that 
prohibits such business arrangements, as contemplated under my bill, 
there does linger in the minds of some the belief that business arrange- 
ments contemplated under this bill would be in conflict with presently 
existing law. If enacted S. 2047 would completely eliminate any 
question as to the legality of such arrangements. 

It is recognized that the problem, which my bill was designed to 
resolve, is a complicated one which has vexed the automobile industry 
over a period of 10 years. Prior to 1950, the automobile manufac- 
turers in their franchises with their dealers assigned specific sales and 
service areas tothem. Ifa dealer sold a new car to a customer residing 
in another dealer’s area, the latter notified the manufacturer of this 
fact, and the manufacturer in turn ordered the selling dealer to pay 
the infringed dealer a predetermined penalty. This ranged from $35 
for a Chevrolet. to approximately $150 for a Cadillac. 

The purpose of this penalty payment was to compensate the dealer 
who did not make the sale to the customer but who would be called 
upon to render the warranty service upon that car. It was also 
intended to partially reimburse the dealer for the maintenance of shop 
facilities, trained mechanics and his parts and accessories which were 
available for the owners of his make of automobile residing in his sales 
area. 

This system reportedly worked substantially well. Of course, there 
were administrative difficulties which would be quite natural in any 
program which involved approximately 40,000 businessmen. How- 
ever, the industry considered that this system worked satisfactorily. 

In 1950, Attorney General Howard McGrath stated that in his 
opinion these territorial arrangements might be contrary to the 
antitrust laws. As a result, each automobile manufacturer removed 
these provisions from their franchises. 

From that day to the present, a substantial number of automobile 
dealers, as well as the manufacturers, have felt that a return to 
emphasis on the development of one’s own area of sales and service 
responsibility would contribute immeasurably to the orderly and 
sound merchandising of new automobiles. This feeling prompted my 
cosponsorship of legislation on this subject last year, and it has moti- 
vated me to introduce S. 2047 this year. 

Two months ago, the National Automobile Dealers Association had 
conducted through an independent marketing survey company, a poll 
of its membership as to its present thinking with respect to this 
problem and a need for its solution. By a substantial majority, they 
expressed a desire for legislative relief. 

It is my understanding that S. 997 and S. 2042, if enacted intojlaw, 
would, in substance, permit a return to the type of arrangements; that 
were in existence prior to 1950. On the other hand, however, my bill, 
S. 2047, and I am informed, S. 2151, approach the problem from a 
slightly different angle. 
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The approach I have taken is that of permitting the manufacturer 
to reward a dealer for the establishment and maintenance of parts, 
facilities, and personnel and the development of sales and service in 
his assigned geographical area. 

The dealer who sells out of his area, on the other hand, would not 
be rewarded by the manufacturer. Rather than requiring the in- 
fringing dealer to pay a penalty or fine to the infringed dealer, my 
bill would make it possible for the manufacturer to compensate the 
dealer who transacted his business in his own area, and to abstain 
from rewarding the dealer who sells into the area of another. 

It is my hope that in considering the four bills pending before this 
committee that careful consideration be given to all four approaches. 
It is my sincere hope that this committee will report favorably a bill 
which may be enacted into law during the Ist session of the 86th 
Congress. 

In my judgment, and in the judgment of some of the most 
substantial automobile dealers in the State of Nebraska, the approach 
to the problem taken by my bill, S. 2047, is perferable to that suggested 
by the other three bills. It is recognized, however, that this problem 
is subject to being resolved in more than one way. In view of the 
fact all four bills are permissive legislation, and not mandatory, the 
enactment of the four bills will not impose any unwanted business 
alrangement upon anyone. 

Each manufacturer and its dealer-body has the option or election 
to design its own plan within the framework of the particular statute 
which has been enacted, or in the alternative to ignore the privilege 
that would be extended to them to devise such business arrangements 
and continue to operate as they are doing today in the absence of 
such legislation. 

I am sure each member of the committee recognizes the necessity 
for the enactment of some legislation dealing with this subject. 

I urge that careful consideration be given to the approach suggested 
in S. 2047 and that prompt action be taken in submitting to the Senate 
a bill for its passage. 
®» Now, Mr. Chairman, in preparation for the making of this state- 
ment following my introduction of this bill | requested some of the 
automobile dealers of long standing in the State of Nebraska to let 
me know what their thoughts are in this regard. They are in each 
instance men whom I have known from many years, highly respected 
and well-established dealers. They know what it is all about, they 
have gone through the wringer, many of them, that has thrust itself 
into the marketing of automobiles and products relating to the auto- 
motive industry. They have shared in its prosperity when that 
prosperity came their way. 

I should like permission, Mr. Chairman, to submit these letters 
for the record and I would like to quote only from a few of them by 
way of excerpt to show the essence of the argument which is advanced 
on behalf of the type of legislation which is referred to in my statement. 

For example, the letter dated June 19 from Nick Neff, who is located 
in Fremont, Nebr., I quote this section of it: 

In conclusion, permit me to emphasize ‘that this legislation is not intended to 
restrict business freedom, it does not arbitrarily require any man to perform or 
refrain from doing any act, nor does it limit a customer’s freedom of choice. It 
seeks merely a clarification of existing law. 
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Then a letter from Kinman Chevrolet Co., signed by R. E. Kinman, 
of Grand Island, Nebr. He says in part: 

During the course of half a century, every known type of merchandising method 
and technique has been employed in the sale of new cars. By trial and error the 

resent franchise system has evolved, and has been established as the most prac- 
tical method of selling new automobiles. The general public as well as the auto- 
mobile industry will be better served by preserving the current method of mer- 
chandising new cars. 

And then we have letter here from Edward Hulac, of the Hulac 
Chevrolet Co., of Omaha, Nebr. He says this in part in his letter; 

The manufacturers say they can’t do anything about it until the law is changed. 
We, the dealers in Ne braska, are grateful to you for introducing 8. 2047 to accom- 
plish this much needed change. The passage of your bill will do more to stabilize 
sound retail merchandising of new cars than any thing I ean think of. 

And then a dealer in North Platte, Nebr., W. H. Nielsen, of the 
Nielsen Chevrolet Co., says this: 

In my judgment, the 68 million automobile owners in America will be served 
better through the present method of retailing and servicing cars than by any other 
method. The present system is in jeopardy because of the need for clarifying 
legislation which will permit the industry to overcome some of its difficulties by 
self-help. 

And finally, the letter of Floyd Pohlman of Pohlman Motor Co., 
of Auburn, Nebr., in which he says: 

The automobile manufactures, as well as the dealers, desire the enactment of 
appropriate legislation which will permit them to serve the motoring public more 
efficiently. 

Now, Mr. Chairman, | submit this by way of conclusion and by 
way of summarizing that there are three principal points involved in 
all of these bills. They are outlined in the chairman’s S opening state- 
ment. The tenor of these three principal points is found in these 
letters and will be found in any other statements in support of this 
legislation and I think they are highly pertinent points and ones with 
which we can fully sympathize. One-is-that the proposed legislation 
is for the purpose ‘of clarifying the law. 

Second that it is only permissive and not mandatory. 

And, third, that it is in the interest of the motoring public, the 
ultimate consumer of the product which is involved that will be 
subserved. It is for the best interests of and for the purpose of 
improving the deal that he gets out of this product and the product 
which he wants that these bills are directed. 

Senator Monroney. Thank you very much, Senator Hruska. I 
appreciate your statement and also the leng period of time that you 
have taken on the study of this problem. I especially feel that as 
we consider this legislation we must be aware of the need to correct 
a no man’s land that has existed in this very vital field of American 
industry, namely, whether arrangements which in the sale and mer- 
chandising of automobiles had existed from the very beginning of 
the old Stanley Steamer and the Winton 6 and all of the ears of 
yesteryear clear down to 1950, whether arrangements for the pro- 
motion and cultivation of sales in franchised territory are legal or 
whether they are not legal. The rather vague statements of Attorney 
General McGrath when he,was Attorney General in his speech at the 
Atlantic City convention beclouded this isstie so that the automobile 
manufacturers, always conscious of antitrust action, were faced with 
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an implied threat, at least from a speech by the Attorney General, 
that what they had been doing all these years might be in violation 
of the Antitrust Act. There had never been any decision or never 
any legislative holding to this effect, had there? 

Senator Hruska. As far as my research and my inquiry into the 
subject there has not been. 

Senator Monroney. That agrees with my findings and all the long 
study that we have made on it that there has never been a court case 
that went up through the Supreme Court to in any way becloud the 
issue; nothing except the speech by the Attorney General. 

Senator Hrusxa. Mr. Chairman, in that regard I should like to 
point out and I know that the chairman and members of his com- 
mittee are aware of this fact, that as matters now stand national 
policy is being determined upon the basis of a rather informal expres- 
sion of judgment and opinion by an Attorney General who has not 
been in office now for some 9 years. That is not the way public policy 
should be made. 

It is the elected representatives of the people of America, serving 
here currently in the Congress, who should determine what public 
policy is and this is an opportunity to do so and I think we can do a 
much better job of it when we get our thinking from those people who 
are actually from day to day meeting up with the difficulties and the 
perplexities and the vexatious character of a lot of these things which 
they meet up with as a result of Mr. Howard McGrath’s statement. 

Senator Monroney. You know of no case that was ever brought 
to prosecute a manufacturer for all the long years that this system 
was in effect, do you? 

Senator Hruska. No, at the time that speech was made, Mr. Chair- 
man, there were such franchises in existence and the issue could have 
clearly been raised and it was not. 

Senator Monroney. It was the accepted policy of almost all of the 
major manufacturers. 

Senator Hruska. In one form or another, that is right. 

Senator Monroney. Some of them varied, they weren’t all iden- 
tical, but this had been policy. Therefore, the bugaboo that this 
speech raised put the issues squarely up to Congress whether we should 
say that such arrangements of this nature are permitted under the 
laws or whether they should be prohibited. If we don’t have the 
determination to say that they are permitted then we should clarify 
the law and say they are prohibited, should we not? 

Senator Hruska. That is right. 

Senator Monroney. We have a choice to make, and your experi- 
ence is that it would be better to settle for the time-tested system, at 
least of incentive payments, for cultivation of the area that a fran- 
chised dealer historically has been given in which to develop sales and 
to maintain service? 

Senator Hruska. Correct, but only to the extent of permitting the 
dealers and the manufacturers to enter into that agreement, they are 
not forced to do so if they do not choose to do so. 

Senator Monroney. Instead of the Government getting into the 
directing of business we are merely trying to specify an area where the 
Government will not interfere. 

Senator Hruska. I think that is well put, Mr. Chairman. 
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Senator Monroney. Also, to bring about a test, and this com- 
mittee has studied it consistently, to bring about a test of this so-called 
bugaboo. ‘The antitrust laws would make it necessary for a criminal 
action to be brought against these manufacturers so it would not be 
a matter of a civil proceeding such as many other antitrust cases are, 
but this would require a criminal test and officials of these huge 
automobile companies would have to be in jeopardy of their very 
freedom in order to test or bring about a test of the substance of the 
speech of the Attorney General. 

Senator Hruska. And there may be instances where the possibility 
of putting oneself in such jeopardy might be advisable. I don’t agree 
that this is one of those instances and I hope the committee will not 
agree to that sort of proposition. 

Senator Monroney. You come from a State that is not a large and 
populous State, has few metropolitan areas, and I am sure that in 
your work as a Congressman and as a Senator you have contacted 
many of the average sized or so-called little dealers. Would you say 
that the legislation you are advocating represents the thinking of 
only one single segment of the automotive distributive trade, or is it 
in line with a general cross section of what you have found in your own 
personal investigation? 

Senator Hruska. I would say that it is of general application, it 
is not directed nor restricted to any one segment and we don’t have 
big dealers in Nebraska, we are a State with a little less than 1% 
million people scattered over about 77,000 square miles, so it just 
stands to reason that we don’t have what is known as big dealerships 
or big distributorships in an area of that kind. 

Senator Monroney. More than 90 or 95 percent, I would presume, 
of your dealerships within the State of Nebraska would be classified 
as small dealers, wouldn’t they? 

Senator Hruska. I think that is right. 

Senator Monroney. You have a great many cities and towns of 
20,000 and below, I presume? 

Senator Hruska. That is right. 

Senator Monroney. Only two or three that would be classified as 
metropolitan centers? 

Senator Hruska. Only two that are in excess of 100,000 in popula- 
tion, Mr. Chairman. ‘ 

Senator Monroney. So by no stretch of the imagination does this 
legislation represent the wishes of huge dealerships or a segment that 
would be seeking to monopolize or to get special advantage over the 
small business community in the automotive field? 

Senator Hruska. I think that is right. Again I come back to the 
point that legislation of this type will inure to the benefit of the con- 
suming public, it will stabilize the market, the serviceability of cars, 
make them more useful and when one analyzes it and considers it in 
that light, I think it would remove any questions as to the soundness 
of the bills as good public policy. 

Senator Monroney. And it is needed to remove a sort of legal 
no man’s land that has existed since 1950? 

Senator Hruska. That is right. 

Senator Monroney. Do you have any questions, Senator Schoep- 
pel? 

Senator ScHorrreL. No questions. 
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Mr. Buacx. No questions. 

Senator Monroney. Thank you very, very much, Senator Hruska, 
and the committee apprec iates having your bill and your testimony. 
We will certainly take pains to see what necessary legislation, if any, 
shall be brought out. The overwhelming point as I get it from your 
testimony is the need for some legislation i in this field. It is up to the 
Congress to finally determine what form of legislation would best fit 
the automobile buying public first, and second, the small business 
community that is represented by these 38,000 independent franchised 
dealers. 

Senator Hruska. That is right, and, Mr. Chairman, I don’t see 
any conflict between the several bills. Now, inasmuch as they are 
all permissive and not mandatory, I hope the committee will consider 
the possibility of reporting not only one but maybe two or maybe 
all three approaches because they are permissive and will allow 
greater freedom in this field for the achieving of those objectives 
which we have before us. 

Senator Monroney. [ note that in your bill particularly, and 
your testimony you refer on page 5: 

The approach I have taken is that of permitting the manufacturer to reward 
a dealer for the establishment and maintenance of parts, facilities and personnel 
and the development of sales and service in his assigned geographical area. 

Senator Hruska. That is right. 

Senator Monroney. Yours works on a reward principle the same 
as the bill which the chairman of the subcommittee has introduced. 
In considering these four bills there is a difference. Two provide for 
a reward for the ponerse of servicing and sales in the dealer’s 
area; the other two more or less reinstate the territorial security 
system that was in existence before 1950 with a penalty provision 
included to permit the charging of a dealer who makes an infringing 
sale. 

Senator Hruska. And assessed against him. 

Senator Monroney. So there is a difference in the approach 
between your bill and the bill which I have introduced and those 
introduced by Senator Langer and Senator Schoeppel. 

Thank you very much and | appreciate your helping us to clarify 
this. 

(The letters referred to follow:) 

Nick Nrerr Tire & Moror Co., 
Fremont, Nebr., June 19, 1959. 
Hon. Senator Roman L. Hruska, 
U.S. Senate, Washington, D.C. 

Dear Senator Hruska: Thank you for introducing 8. 2047. This legislation 
is mot vital to the continued existence of the franchised system of independent 
automobile dealers of America. 

I would like to point out why we feel that manufacturers of automobiles should 
be permitted to enter into the kind of business arrangements with their dealers 
which would be permissible with the enactment of 5. 2047. 

To fully appreciate the present position of the franchised dealer, let me explain 
a little of the background of why the dealer system was adopted and maintained 
by the manufacturers for the distribution of their products and why that system 
is in jeopardy today. 

In the industry’s infancy, virtually all methods and systems of distribution 
were tried by the factories, ranging from the appointment of agents in the field 
who took orders, to the chainstore merchandising of automobiles. At one stage 
in the industry’s development the factories attempted to operate their own 
wholesale and retail outlets but found that system to be unsatisfactory for many 
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reasons. Experimentation and great deliberation marked the final decision to 
establish the franchised dealer system. 

The profit margin which has been held forth to the dealer as an inducement 
for his heavy investment is in actuality not available to the dealer in today’s 
market. Today the dealer is encouraged and forced by competition at retail 
on a small margin (bearing no reasonable relationship to the original discount 
or markup) which does not adequately compensate him for the facilities provided 
and services required of him by the manufacturer. 

Obviously, the requirements regarding facilities and services set forth in the 
franchise are necessary for the protection of the goodwill of the manufacturer 
and the good name of his products. Hence the providing of the facilities and the 
performance of the services are of real value to the manufacturer. 

The facilities and services provided and rendered on the basis required by 
the manufacturer represent real costs to the dealer for which he must be com- 
pensated. If competitive conditions not of his own making deprive him of the 
opportunity to realize this compensation in the retail price of his products, and 
since these requirements must be continued as a proper marketing function, his 
compensation must come from another source. Under these circumstances, it is 
reasonable for the dealer to look to the manufaeturer for such compensation, 
since the manufacturer is responsible for the costs incurred on his behalf. It is 
logical for the dealer to look to the manufacturer to reassume the responsibilities 
which historically have been his. 

This bill merely paves the way for the assumption of this responsibility by 
the manufacturer and a reasonable and proportionate participation by both 
manufacturer and dealer in the costs of a satisfactory and necessary distribution 
system. 

The plight of the retail automobile dealer is serious today. From 1951 to 
1957, while new car production increased 14.7 percent and new car registrations 
increased 18.2 percent, average dealer profits plummeted a little over 85 percent 
to a low of minus 0.2 percent for 1958. This trend cannot continue. The 
dealer is essential to this important industry, and something must be done now. 

The industry is anxious that this trend be reversed, in its own interest and in 
the interest of a healthy national economy. The industry is trying to work out 
its own salvation. NADA has made great strides in this effort. We have pro- 
posed a code of business standards for the industry. We are revising our code 
of ethics by putting teeth in it. We are cleaning up advertising through our 
code of advertising principles and working with the Better Business Bureaus. 
We are urging adherence to a true and meaningful quality dealer program. 

In the present situation, however, the industry is powerless to take the last 
essential step—to make business arrangements that would provide simply that 
a dealer be paid by the manufacturer for facilities he provides and services he 
performs to comply with the specific requirements of his manufacturer. To me 
that is the American plan. A man should be rewarded for faithful service. 

In conclusion, permit me to emphasize that this legislation is not intended to 
restrict business freedom; it does not arbitrarily require any man to perform or 
refrain from doing any act, nor does it limit a customer’s freedom of choice. It 
seeks merely a clarification of existing law 

I am not sure what the ultimate effects on me will be if this law is enacted. 
That will depend upon the plan or plans finally put into effect by the manufac- 
turer I serve. Like the dealers I represent as a member of the board of direc- 
tors of the National Automobile Dealers Association, I am anxious that all 
available steps be taken and all avenues be explored which will provide us with 
the opportunity to reclaim public confidence in us as respectable businessmen 
and which will enable us to satisfactorily serve our customers and the manufactur- 
ers we represent. 

S. 2047 will contribute substantially to the attainment of this objective. 

Most sincerely yours, 
W. N. NErr. 





KINMAN CHEVROLET, INC., 
Grand Island, Nebr., June 19, 1959. 
Senator R. Hruska, 
U.S. Senate, 
Washington, D.C. 

Dear SeEnaTOR Hruska: If the 86th Congress doesn’t enact your bill, S. 2047, 
to make it possible for the automobile manufacturers, if they desire to, to write 
into their franchises some protection against cross-selling, the present method of 
merchandising new automobiles will be destroyed from within. 


42621—59——2 
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During the course of half a century, every known type of merchandising inethod 
and technique has been employed in the sale of new cars. By trial and error the 
present franchise system has evolved, and has been established as the most prac- 
tical method of selling new automobiles. The general public as well as the auto- 
mobile industry will be better served by preserving the current method of mer- 
chandising new cars. 

I want to thank you for responding to our call for help, and again for introducing 
legislation which will contribute more toward establishing a healthy condition in 
the retail automobile industry than anything else. You were good enough to 
answer our call for help in the 85th Congress when you introduced similar legisla- 
tion which, through no fault of your own, did not pass because the Congress ad- 
journed before full consideration could be given to the matter. 

This year, when we asked you for help, you again responded with the intro- 
duction of S. 2047. I can assure you that the dealers of Nebraska will support you 
in any way they can in your effort to obtain the passage of this legislation. 

The results of a recently conducted survey of the membership of the National 
Automobile Dealers Association clearly demonstrates that the vast majority of 
the dealers throughout the Nation favor this legislation. 

If there is anything we can do to help you help us, please let us know. 

Sincerely yours, 
R. E. Krnman. 


Hutac CHEVROLET Co., 
Omaha, Nebr., June 19, 1959. 
Senator Roman L. Hruska, 
U.S. Senate Building, Washington, D.C. 

Dear Senator Hruska: As you know, I have been in the retail new and used 
car business for 25 years, and am pretty thoroughly conversant with the business. 

I can assure you that there is no single need in our end of the automobile 
industry as great as the opportunity to return to a program whereby a dealer is 
rewarded for developing his sales area and not being rewarded if he does not. 

For some reason the Attorney General of the United States got the notion in 
1950 that franchise provisions in our agreements with our manufacturers which 
permitted this might violate the law, and therefore the manufacturers took them 
out. 

So far as I know, this view of the Attorney General was not based upon any 
newly passed statute or court decision, but nevertheless, it seems to have con- 
trolled the situation from that time to the present. 

The manufacturers say they can’t do anything about it until the law is changed. 
We, the dealers in Nebraska, are grateful to you for introducing S. 2047 to aecom- 
plish this much-needed change. The passage of your bill will do more to stabilize 
sound retail merchandising of new cars than anything I can think of. 

I think you for what you are doing. 

Very truly yours, 
Epw. V. Hutac. 


NIELSEN CHEVROLET Co., 
North Platte, Nebr., June 20, 1959. 
Senator Roman Hruska, 
U.S. Senate, Washington, D.C. 

DeaR SENATOR Hruska: The National Automobile Dealers Association, the 
trade association composed of some 23,000 new car dealers of America, took a 
poll of its membership in April of this year to obtain an expression of opinion as 
to whether or not permissive legislation was desirable to make it possible for the 
automobile manufacturers to write into their franchise agreements with their 
dealers provisions whereby they could adequately reward a dealer for developing 
his own sales and service area. The vast majority of the dealers favored such 
legislation. The opinion expressed ip this poll is merelv a reaffirmation of the 
attitude of the dealer body of America over the past years. 

In 1958, we sought your help, and you responded by introducing a bill which, 
because of the lateness of the term, could not be adequately considered by the 
Congress. We renewed our request for help this year, and you introduced 8. 2047 
for which we are most grateful. 

In my judgment, the 68 miilion automobile owners in America wil! be served 
better throuzh the present method of retailing and servicing cars than by any other 
method. The present system is in jeopardy because of the need for clarifying 
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yevislation which will permit the industry to overcome some of its difficulties 
by self-help. 8. 2047 will make it possible for the automobile industry to resolve 
its greatest affliction. I do urge you to continue your efforts in our behalf until 
a statute is enacted. 
You have our heartfelt thanks for what you have already done, and our pledge 
of support for the future. 
Sincerely yours, 


W. H. NiIsisEn. 


PouutmMAN Moror Co., 
Auburn Nebr., June 19, 1959. 
Hon. Roman L. Hruska, 
U.S. Senator from Nebraska, 
Washington, D.C. 

Dear SenatToR Hruska: Fortunately, we have initiated proceedings during 
the Ist session of the 86th Congress, rather than starting late in the 2d session as 
we did in the 85th Congress, when we sought your aid in having the Congress of 
the United States enact permissive legislation to clarify the law and make it 
possible for the automobile manufacturers and their dealers to establish con- 
tractual relationship with each other, thus insuring stable merchandising and 
servicing practices for the benefit of the motoring public. 

Your immediate response to our request, as evidenced by the introduction of 
8. 2047, is appreciated. We need action by this Congress which will result in the 
enactment of this legislation without delay. The automobile manufacturers, as 
well as the dealers, desire the enactment of appropriate legislation which will 
permit them to serve the motoring public more efficiently. 

8. 2047, which is permissive legislation, in my judgment, will provide the answer 
to our problem. You have the assurance from the evidence presented to you last 
year, as well as that which will be presented to you this year, that the automobile 
industry in its entirety favors such legislation. 

If there is anything I can do to help pass 8. 2047, just let me know. 

Best wishes to both you and Mrs. Hroslea. 

Very truly yours, 
FLtoyp W. PoHLMAN. 


Rosen-Novak Avto Co., 
Omaha, Nebr., June 19, 1959. 
Senator Roman L. Hruska, 
U.S. Senator, 
Senate Office Building, 
Washington, D.C. 

Dear Senator Hruska: We have just read the copy of 8. 2047 which you 
introduced May 22. We wish to thank you for your interest and hope this bill 
is passed and becomes law. It is something which has been badly needed. 

Yours very truly, 
Epwarp A. Rosen. 


RANDOLPH OLDSMOBILE, 
Lincoln, Nebr., June 18, 1959. 
Hon. Roman Hruska, 
U.S. Senate, Washington, D.C. 

DeaAR SENATOR Hruska: I wish to thank you for introducing the bill that I 
hope will give the,dealers some relief. Ever since the manufacturers were fright- 
ened into deleting from our franchises, provisions which would reward a dealer for 
developing his own sales area, and penalized him for encroaching in another dealer’s 
area, we feel the retail car business has been in a state of chaos. 

We have been told by the manufacturers that they would like to change this 
situation and reinstate the former provision in their dealer franchises, but until 
Congress makes it possible for them to do so, they cannot. 

Your bill will clarify for all and make it possible for each manufacturer to work 
out its own special arrangements with its own dealer body. If the present system 
for retailing automobiles is to be preserved your bill must be passed. 

I wish to thank you for responding so promptly and enthusiastically to our call 
for help by introducing this bill. 

Many, many thanks. 

Sincerely, 
FLoyp RANDOLPH. 
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Senator Monroney. Our next witness is Senator Schoeppel, a very 
distinguished member, the ranking minority member of the full Inter- 
state and Foreign Commerce Committee, and a man who has con- 
sistently been stalwart in his efforts to assist small business every- 
where. 


STATEMENT OF HON. ANDREW F. SCHOEPPEL, U.S. SENATOR FROM 
THE STATE OF KANSAS 


Senator ScHorpreL. Mr. Chairman, at the outset I want to say 
that I regret that Senator Case, who has been detained by reason of 
official business, could not be here this morning as a member of this 
subcommittee, and I shall endeavor, after I make my short presenta- 
tion, to pinch-hit for Senator Case in these proc eedings that we are 
hearing today, with the different views expressed. 

Next I want to say that I think the opening statement by the cbair- 
man of the subcommittee and the colloquy, as well as the statement 
just rendered by the distinguished Senator from Nebraska, Senator 
Hruska, points out and points up what we are atte mpting to clarify 
and do in these various and sundry bills that are before us. 

I appreciate the position that those of us are in when we offer types 
of bills for the consideration of the Senate. Through the regular 
committee hearings we can hear and get the expressions of all the 
various and sundry views which will be very helpful to us as we at- 
tempt to do something in this field, and I appreciate being given the 
opportunity to testifv here today. 

i am going to confine most of my remarks, which are brief, to S. 2042, 
a bill which I introduced at the request of some of my Kansas auto- 
mobile dealers who are constituents. 

I introduced it on May 22 of this session. My bill, as well as those 
offered by yourself, Mr. Chairman, S. 2151, and Senator Langer, S. 
997, and Senator Hruska who has just completed his testimony here 
on his bill, S. 2047, seeks to preserve the best interests of the consum- 
ing public while offering some help toward stability at the automobile 
retailing level. 

At the outset, I want to point out an obvious printing error in my 
bill. I considered having it corrected by issuance of a star print, but 
did not think the error grave enough to justify printing another edition 
of the bill at public expense. I ask that you turn to page 2, of S. 2042, 
at line 16, change ‘‘(d)”’ to “(e)’”’. Cross out what appears after the 
words “The term’. Now substitute the following: ‘ ‘automobile’ 
shall include passenger cars,”’. The complete subsection should then 
read: 


” 


(e) The term “automobile” shall include passenger cars, trucks, station wagons 


or other automotive vehicles. 

Mr. Chairman, I am well aware that as the Nation grows, circum- 
stances change, and that the changes include shifts in consumer de- 
mand that give rise to new patterns of retail distribution of food, but 
in all lines there seems to be a tendency toward mass selling and 
toward a less neighborly and a more casual relation between the retail 
seller and the consumer. Frankly, I hate to see the neighborliness go. 
[ like to see a dealer enough interested in his customer, and the cus- 
tomer enough concerned with the dealer’s success, to give both of them 
the best that can flow from the buyer-seller relationship. 





—_— 
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S. 2042 is concerned with preserving for the ordinary citizen who 
buys and uses an automobile a choice of retail automobile dealers, 
each of whom can reasonably be said to be a neighbor, and each of 
whom is economically capable of rendering the service that an auto- 
mobile buyer is entitled to expect. 

Under marketing conditions that have obtained in some areas, such 
an ideal is threatened by chaotic competition that does not leave for 
the dealer a sufficient markup to cover the costs of service he should 
properly offer on a continuing basis to his customers. 

The automobile dealers who have talked with me think that the 
solution lies in some form of “‘protected territory.”” 5S. 2042 proposes 
to acknowledge the legality of a network of tiheaiion contracts 
between a manufacturer and his dealers, each of which contracts shall 
provide as follows: 

1. Each franchised dealer has a geographic area which is his own 
“area of responsibility.” 

2. If he sells a new automobile outside his own area of responsibility 
and in the area of another dealer, he must pay the invaded dealer a 
sum arrived at as provided in the franchise contracts. 

S. 2042 contains some ancillary provisions relative to exempted 
sales and methods of insuring that sums that become due for invasion 
of protected territory are paid. ‘The key provision, however, is the 
payment of a definite sum by the “invader” to the “invaded.” 

I am hopeful that the hearings on the four bills before this subcom- 
mittee will produce a sound basis for evaluating the need for legislation 


of this sort and for marking out the precise form that the legislation 


should take. 

I think the chairman of this subcommittee put it very well when he 
pointed out in his colloquy with Senator Hruska the no man’s land 
feature of the present field as we look at it and a need for clarifying 
the law in a proper and an orderly manner. 

All automobile dealers do not favor a legislative solution. Let’s be 
frank about it. I have already heard from some in my State as well 
as in some of the other States who feel that legislation such as to be 
considered here is calculated to help the big city dealer and to hurt 
the rural dealer. 

I do not believe that to be true. As a matter of fact, if I did not 
feel that S. 2042, one of the methods of approach here, offers a good 
way to begin studying this problem, in the interest of the consumer, 


rural dealers and city dealers, | would not have introduced the bill. 


[ have also heard from many automobile dealers who want legisla- 
tion such as S. 2042. Most of them are members of the National 
Automobile Dealers Association, which association has shown its 
responsibility in the past by its support of the truth-in-labeling law 


and of Public Law 1026, which my dealer friends refer to as the 
“dealers day in court law.” 


Reasonable control of the distribution and service of new auto- 
mobiles and trucks seems essential. Whether such control can be 
arranged for by a manufacturer and his franchised dealers under 
present interpretations of law is questionable, as pointed out by the 


chairman of this subcommittee and also by the Senator who just 


testified. 
That is why I am interested in these hearings. 
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I sincerely hope that the testimony to be offered—and I am sure 
much constructive testimony will be offered—will bring out all points 
of view for the guidance of this subcommittee, the full committee, 
and the Senate. 

I want to say very frankly, and also in connection with what the 
Senator from Nebraska has said—I have heard from quite a number 
of the automobile dealers who represent dealerships in various and 
sundry lines of manufactured cars and trucks in my State. 

They seemingly are of the opinion, and very definitely so I might 
say, that there is need for some type of legislation. Now maybe 
each one of these bills taken as it is and standing alone, might not 
suit everybody, but certainly out of these four bills here and the 
patterns that we have for approach, I feel that some constructive 
legislative program can be evolved in an orderly way rather than 
leave it hanging as it is up in the air, as the chairman said here, in 
ano man’s land. This is so because first we get a clarification of the 
law; second, it is permissive legislation; and third, [I am convinced 
that it is going to provide for the general public, the users of the 
automobiles, a better servicing arrangement that will be based upon 
a positive approach rather than on a kind of a, well, hit-and-miss 
proposition. 

Mr. Chairman, in the interest of conserving time for the members 
of the industry here and the dealers and those desiring to testify, 
that is all I have to say at the present moment. 

Senator Monroney. Thank you, Senator Schoeppel. I note partic- 
ularly on page 3 you say: 

I have already heard from some in Kansas and in other States who feel that 
legislation such as is to be considered here is calculated to help the big city dealer 
and to hurt the rural dealer. 

I do not believe that to be true. 

As a matter of fact, would you not say from the close contacts 
that you have with your State of Kansas and with the essentially 
small business community in your State, with which each Senator is 
presumed to have greater familiarity, that the body of your dealer- 
ships in Kansas would be normally what we would call small business 
or in many cases very small businesses? 

Senator Scuorpret. That is correct, Senator. 

Outside of let’s say the city of Wichita, which is my hometown, over 
200 and some thousand now, and Kansas City, Kans., and, say the 
capital city of my State, Topeka, the average run of those who are 
in this industry will be classified absolutely within the category of 
smaller type business establishments. 

Senator Monronery. And this would be true, of course, specifically 
of the automobile industry? 

Senator ScHorepre.. That is certainly true. 

Senator Monroney. And there has been a considerable attrition 
or mortality that has been occasioned in recent years, I presume 
you have seen among some of your own dealerships? 

Senator Scuorpre.. I have not only seen it personally but I have 
had it drawn to my attention over the years. 

Senator Monroney. But the invalidity of the charge or the 
assumption that this is a big dealer’s bill, or a big city bill, is the fact 
that you are the author of one bill. Coming from Kansas you are 
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resumed to know the views of the business community in your 
tate. 

Senator Hruska from the State of Nebraska, who has just testified, 
Senator Langer who comes from North Dakota and myself, who come 
from Oklahoma, all represent States that would be in the smaller or 
nonmetropolitan category, unlike New York or the other great centers 
of population. The fact that all four of these bills are sponsored by 
Senators from smaller States would indicate that this certainly is 
not an effort to work by legislation any possible means of unfair 
assistance to large dealers over small dealers. 

Senator ScHorrPe.. That is correct; I would say that is a statement 
of the factual situation as I view it. 

Senator Monroney. Later we will have the poll of the dealers that 
was carefully taken by the National Automobile Dealers Association 
which will bear out that in all categories there are strong majorities 
of dealers who favor this legislation. But the strongest feelings of all 
appear among the small to medium-sized dealers while the smallest 
percentage favoring these bills is found in what might be termed the 
metropolitan dealership areas. 

Thank you very much, Senator, for your splendid statement and 
for your interest in this as well as all other automobile legislation that 
this committee has considered. 

Because of a previous engagement of long standing which will require 
his attendance elsewhere tomorrow, we are going to hear Mr. W. F. 
Hufstader, the vice president of General Motors Corp. at this point. 
He will be accompanied by Mr. A. F. Power, assistant general counsel 
and L. H. Bridenstine, of the legal staff. 

Would you come forward, Mr. Hufstader? 

We are very happy indeed to have you again before our committee 
and appreciate also the help and assistance and information that you 
have always so freely given to us in trying to solve some of the mutual 
problems of the industry. It is always a pleasure to have your clari- 
fications and your explanations. Although sometimes the committee 
has not wholeheartedly agreed, we have always found that you have 
been most helpful to us in giving us the facts that we need. 


STATEMENT OF WILLIAM F. HUFSTADER, VICE PRESIDENT, 
GENERAL MOTORS CORP.; ACCOMPANIED BY A. F. POWER, 
ASSISTANT GENERAL COUNSEL AND L. H. BRIDENSTINE, OF 
THE LEGAL STAFF 


Mr. Hurstaper. Thank you, Mr. Chairman, very much. I would 
like to present Mr. A. F. Power, assistant general counsel of the 
General Motors Corp. and Mr. L. H. Bridenstine, of the legal staff. 

I would like to state at the beginning of this statement as I do at the 
end, I appreciate your granting me the time to be back in Detroit. 

Senator Monroney. This is no time for a manufacturer to be away 
from his command headquarters. 

Mr. Hurstaper. My name is William F. Hufstader. I am vice 
president in charge of the distribution staff and dealer relations section 
of General Motors Corp. 

I am appearing before this committee to present the position of 
General Motors Corp. with respect to Senate bills 997, 2042, 2047, 
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and 2151. Before addressing myself to the proposed legislation, I 
would like to review briefly the history of so-called territory security 
as we know it in General Motors. 

Some of this will be repetitive of my statement of a year ago before 
the Committee on Interstate and Foreign Commerce of the U.S. Senate 
with respect to similar proposed legislation. Nevertheless, such a 
review is desirable for a clear understanding of our position as to the 
proposed legislation under consideration by this committee. 

Prior to 1936 and at least as far back as the early twenties, General 
Motors contracts with its dealers had no specific provision for territory 
security. However, all dealer contracts contained a provision under 
which the dealer undertook the sale, or was granted the privilege of 
engaging in the sale of new automobiles in a designated territory 
“but not elsewhere.”’ 

In the midthirties, territory security was developed as a General 
Motors program. It arose as an integral part of quality dealer 
programs established by General Motors and its divisions. 

The objectives of the quality dealer programs were to develop 
and maintain customer and product goodwill through satisfactory 
sales and service of General Motors cars. To accomplish these 
objectives, it was necessary that a dealer have an adequate place of 
business properly located, complete sales and service facilities, and 
sound sales and service policies. 

Furthermore, to obtain maximum sales potential within any desig- 
nated area with a satisfactory profit to the dealer, there had to be a 
reasonable relationship between the number and size of dealerships in 
a specified area and the potential of the demand for the product in 
that area. Accordingly, General Motors undertook a study of the sales 
potential in all areas of the United States and the development of a 
plan for establishing the right number of dealers, of the proper size, 
in the appropriate locations in each area. 

Toimplement this program, it was decided that, having established 
a dealer within an area of adequate potential for him to operate at a 
profit, he should receive some compensation for that portion of the 
business which might be lost to him through sales made to customers 
residing in his area of responsibility by dealers from other areas. It 
was recognized that the dealer in his area of responsibility had in most 
instances contributed to some extent to the ability of the dealer out- 
side the designated area to sell to a customer located in the designated 
area through advertising and salesmanship, as well as maintenance of 
service facilities which the customer would normally expect would be 
made available to hin in connection with the operation of his motor 
vehicle. 

In fact, experience shows that the customer who purchases a new 
motor vehicle outside of the area in which lives has, in many instances, 
made a decision as to the motor vehicle that he will purchase after a 
visit to the sales and service facilities of the dealer located in the area 
in which he resides. 

In 1937 the territory security plan was placed in effect formally 
through a clause entitled ‘Adjustments on Sales Outside of Territory” 
which was incorporated in the Buick, Cadillac, Oldsmobile, and 
Pontiac selling agreements. Chevrolet adopted its territory security 
plan in 1940. 
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That the purpose of the plan was not to prevent selling out of terri- 
tory but was to partially compensate the dealer in connection with 
expenditures he incurred in carrying out his sales and service responsi- 
bility in his designated area, is indicated by the following excerpts from 
a bulletin issued by Chevrolet to its sales representatives, after the plan 
was established. 

I quote from that bulletin: 

In the territory security plan, Chevrolet feels that it has made a real contri- 
bution to the Chevrolet dealer organization, which will promote dealer stability 
and permanence and encourage a Chevrolet dealer to concentrate his selling 
efforts in his own community, thereby increasing owner goodwill and dealers’ 
profits. ; : . : 

The territory security plan is not to be confused with so-called closed territory, 
because a customer is at liberty to purchase wherever he chooses; * * * 

* * * * * * * 

Every dealer and retail salesman should have the proper viewpoint toward the 


plan. All of them should understand that the territory security plan is not 


designed to stop all cross-selling * * * . 


Some cross-selling results from natural and normal circumstances, in which a 
purchaser desires to buy from some particular dealer—and the public has the 
right to exercise such buying preferences. Under no circumstances should a 
prospect be told, or led to believe, that he is compelled to buy from his local 
dealer. Instead, the dealer should go after the sale on a sound basis and be 
prepared to make the regular adjustment, not as a penalty, but rather as a pay- 
ment for the privilege of selling some other dealer’s potential customer. With 
a nominal adjustment rate of $25, a dealer can profitably handle such extra sales, 
build up a favorable relationship with the public, and save many prospects from 
going to competition. 

The General Motors territory security program remained in effect 
until November 1, 1949, when it was abandoned, upon advice of 
counsel, by the exclusion of territory security provisions from the new 
selling agreements executed as of that date. 

Court decisions, particularly the Standard Stations case, decided in 
June 1949, indicated that a new trend or philosophy in antitrust law 
might be developing under which it would no longer be permissible, 
as 1t had in the past, to justify limited restraints, designed to insure 
customer goodwill, as being reasonable and necessary for the protec- 
tion of lawful business objectives. 

Although counsel for General Motors did not believe that the new 
legal concept was sound or, in fact, should properly be extended to the 
General Motors territory security plan, nonetheless they felt that 
they could not subject the corporation or its officials and employes to 
the risk of legal action under the antitrust laws, particularly, since a 
criminal statute was involved. 

Since that time several suits-have been instituted by the Depart- 
ment of Justice challenging different types of territory protection 
plans, or provisions, which have resulted in consent decrees being 
entered against the defendants. Solely on the basis of business con- 
siderations; namely the best interests of the customer, the dealer and 
the manufacturer, the position of General Motors Corp. with respect 
to territory security was set forth by Mr. Harlow H. Curtice, then 
president of the corporation, in a telecast talk to all General Motors 
dealers on March 2, 1956, when he stated: 

It was with great reluctance that the clause on territory security was removed 
in 1949. If today it were considered to be legal, such a clause would be incorpo- 
rated in the agreement. I want you to know that it was much to my regret that 
our counsel advised us in 1949 that the continuation of that clause could, under 
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views then held by Federal antitrust agencies, result in a criminal indictment for 
violation of the antitrust laws. While some of us did not understand the legal 
technicalities involved, we were bound by that opinion. 

Later developments tended to confirm that opinion. It was confirmed for me 
personally when I sought a railroad release letter from the Department of Justice, 
with respect to the provision proposed for our selling agreement to eliminate any 
possible contribution on our part to bootlegging. This clause would have given 
us the option of buying back from a dealer, before he disposed of them through 
wholesale channels, any new cars purchased from us. In answer to our request 
the Attorney General stated, and I quote: 

‘“‘We have concluded that the Department of Justice cannot undertake to 
waive the institution of criminal proceedings with respect to such contractual 
provisions should we decide to test their legality if they are incorporated in 
General Motors Corp. selling agreements, since they raise important questions 
under the antitrust laws.” 

Nothing has happened since the corporation’s position on territory 
security was stated in March of 1956 to cause any change in the 
position of General Motors. In fact, developments and e <perience 
in the industry and in the wholesale and retail marketing of automo- 
biles strongly confirm the validity of the corporation’s position. 

Again in September of 1958, the position of General Motors was 
restated by Mr. John F. Gordon, president of General Motors Corp., 
in a letter to General Motors dealers commenting on Senate bill 4293 
introduced in the U.S. Senate by Senator Potter, during the last 
session of Congress. 

I quote from that letter: 

* * * This bill would permit General Motors again to incorporate territory 
security provisions in its franchise agreements, thus enhancing the profit oppor- 
tunities for all of our franchised dealers commensurate with their individual 
business abilities and their investment in facilities for the display, selling, and 
servicing of our products. 

Although Congress has adjourned and a new Congress will meet in January, it 
is reasonable to assume that the proposed legislation will be reintroduced at the 
next session. 

Careful study of the issues involved in the proposed legislation as they have 
manifested themselves over the past few years, as well as our prewar experience 
with territory security provisions, prompts us to support such legislation. Our 
interest as a manufacturer is important since it results from our desire to preserve 
the franchise system of distribution. This is secondary however. The primary 
concern is that of all franchised distributors and dealers. This bears importantly 
on their day-to-day sales and distribution practices and on their ability to im- 
prove their profit position. Every franchised dealer should read and study the 
proposed bill and the explanatory statement. Accordingly we are sending here- 
with to all General Motors distributors and dealers a copy of the proposed bill 
and the statement. 


In evaluating the corporation’s position, particularly in relation to 
the national antitrust policy, several factors must be considered. A 
high degree of interdependency exists between the manufacturer and 
the dealer. The dealer is not legally the agent of the manufacturer 
but he is regarded by the public as the manufacturer’s representative. 

The dealer’s business success de »pends importantly upon the quality 
and value of the product which he purchases from the manufacturer. 
By the same token, the manufacturer’s success is determined in sub- 
stantial degree by how well the dealers perform their functions. The 
automobile is a highly complex mechanical product operated daily by 
millions of persons without mechanical knowledge and skill. Today 
the dealer who sells a new car must generally purchase the customer’s 
used car in trade. Facilities required and provided by the dealer to 
display and sell automobiles and to service them throughout their 
useful lives, represents a substantial investment. 
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In addition, the dealer must provide an organization to sell and 
service these automobiles. The manufacturer also must make 
substantial investment in an organization to design and produce 
progressively better cars in volume. The personal element is inherent 
in the relationship between the manufacturer and the dealer. 

Because of these factors and their importance in promoting the suc- 
cess of both the dealer and the manufacturer, the franchise relationship 
has been evolved as the approach best suited to the sale and service of 
the produce involved and to the mutuality of interests existing between 
the manufacturer and the dealer, under the free enterprise system and 
existing laws. 

Another factor which must be considered is the responsibility which 
the manufacturer and the dealer must assume with respect to the 
motor vehicle after it has been purchased by the retail customer. The 
manufacturer, as the assembler of the motor vehicle, is liable for 
injuries resulting from its defective and unsafe construction, even 
though the defective part may have been the product of a supplier. 

Gener ally, normal inspection procedures of the manufacturer are 
adequate for finding and remedying defects. However, occasionally, 
because of latent or hidden defects which may develop in a part 
manufactured by the automobile manufacturer or by one of his sup- 
pliers after new products are in operation on the highways, the man- 
ufacturer must enlist the assistance of the franchised dealer to have 
the motor vehicle brought into his service station for correction of 
the defect. 

Defects in parts, which may affect the operation of a motor vehicle 
with possible resulting injury, do not occur frequently or in any sub- 
stantial number of cars. However, defects in parts, particularly in 
the early production of new products, which merely affect the normal 
use and operation of a motor vehicle, can occur more frequently and 
in a more substantial number of motor vehicles. 

In such cases also, the dealer is expected to correct the defect, 
either when the motor vehicle is brought in for service or by requesting 
the customer to bring the car in for ‘the necessary service. 

The decision to merchandise automobiles through independent 
merchants under a franchise system was made many years ago. 
That decision is just as sound today as it has proved to have been 
through years of experience. Certainly, automobiles cannot be sold 
“off the shelf” or through supermarkets. 

It may be argued that the customer in the cross-selling transaction 
benefits by getting a bargain price. However, considering the amount 
of the investment the customer is making in purchasing a new car, 
the importance of the condition of that new car for its intended use, 
future warranty, and service requirements of the motor vehicle and 
whether the obligations of the selling dealer will be fulfilled on the 
basis of sound business ethics and practices, irrespective of legal 
rights, the bargain purchase is of questionable value. 

Turning now to the dealer, because of the substantial investment 
in facilities and the expenses incident to advertising, displaying, 
demonstrating and selling new automobiles, a dealer must realize 
an adequate gross profit on the sale of new cars to continue in business. 

To the extent that new motor vehicles are sold into the designated 
area of a franchised dealer by a dealer located outside of that area, 
the opportunity to realize adequate gross profit is diminished. Casual 
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and infrequent sales of this type do not materially prejudice the profit 
opportunity of the franchised dealer, but out-of-territory sales in 
recent years have not been casual. The quality dealer who concen- 
trates his efforts on the sale of new cars in his designated area and 
seeks to develop product and customer good will frequently finds that 
a dealer located outside of his designated area will cross-sell rather 
than devote his efforts to selling new cars to his logieal customers. 

In view of the impact of cross-selling on gross profit and return on 
investment, the effect of the continuance of this practice on the future 
of the automobile retail business should be carefully considered. Cer- 
tainly if cross-selling increases and dealership profits decrease there 
will be less incentive for automobile dealers to remain in business. 
Of even greater importance js the fact that such a condition in the 
retail automobile business will have a deterring influence on prospect- 
ive new dealers and newcomers to the business. If the situation 
deteriorates further and the automobile manufacturers experience 
difficulties in retaining their dealers and attracting new dealers, what 
are they expected to do? 

[ am told that the objectives which would be accomplished with 
territory security are legally possible if a manufacturer were to handle 
the retail distribution of his products directly or through agents. | 
find it difficult to understand what is so objectionable in extending 
the same rights to independent retailers who are small businessmen. 

In an effort to obviate cutthroat competition and to enhance the 
competitive opportunities and position of small businesses, Congress 
has enacted legislation ranging from, for example, the Robinson- 
Patman Act to the recent Small Business Loan and Investment Acis. 
Territory security legislation is, basically, not only directed to the 
same appropriate ends but, most significantly, it involves nothing 
more than clarification of the law in a manner that will make it 
possible to obviate an inequity which has arisen as a result of a change 
in the attitude of the Antitrust Division. 

In our opinion, legislation to permit territory security such as has 
heretofore existed in the General Motors franchise agreements would 
be very much in the public interest. Competitive concepts, extended 
to a degree where they result in manifest inequities, destroy what the 
free enterprise system seeks to preserve. 

Addressing myself to the proposed legislation now under considera- 
tion by your committee, a te rritory security program suc ‘th as General 
Motors has had heretofore, and now endorses is possible under S. 997. 
This bill outlines clearly its purpose and. policy. This declaration 
together with the section of the bill defining key terms clarifies the 
interpretation and legislative intent. 

Section 4 of the bill expressly authorizes agreements or arrange- 


ments between the manufacturer and the dealer providing for the 


payment by an infringing dealer of an amount not to exceed 5 percent 
of the manufacturer’s suggested retail price, to a dealer into whose 
area of responsibility the product is sold at retail. 

This is, in effect, a sharing of the discount by the dealer who sells 
outside of his area of respon sibility y, with the dealer in whose area 
of responsibility the customer resides. The 5 percent limitation 
assures that the amount will be reasonable, and sufficiently compen- 
satory to facilitate the customer service which becomes the obligation 
of the dealer in whose area of responsibility the customer resides. 











———— 
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Thus section 4 adequately covers direct sales at retail by an enfran- 
chised dealer into the area of responsibility of another enfranchised 
dealer but does not cover (1) indirect sales through a third party 
located in the area of responsibility of the selling dealer who is not 
a bona fide retail purchaser but merely takes ‘technical title and 
passes it on to the customer outside of the selling dealer’s area of 

responsibility, or (2) indirect sales through an independent car dealer 
who acquires a bona fide title but then sells to a retail customer 
located outside the original selling dealer’s area of responsibility. 

To correct this deficiency we suggest that the first paragraph of 
section 4 be rewritten to read as follows: 

Sec. 4. It shall be lawful, where a franchise agreement to which a manufac- 
turer engaged in commerce is a party sets forth a dealer’s area of responsibility, 
for— 

(1) the manufacturer and dealer to agree or enter into a contract providing 
that, or 

(2) the manufacturer to sell products to a dealer on the expressed condition 
that, ‘‘in the event that dealer sells any complex mechanical product of the man- 
ufacturer’’—and then at this point we would like to delete the words “‘to a 
customer” and substitute these words: “either directly or indirectly through a 
party or dealer other than a dealer holding a franchise covering such product 
of the manufacturer, to a retail customer’’—residing or located outside the area 
of responsibility of the selling dealer and in the area of responsibility of another 
dealer or dealers, operating’ under a’similar franchise or franchises with the man- 
ufacturer, the infringing dealer shall pay to the dealer or dealers, whose area of 
responsibility has been invaded, or to the manufacturer for the account of such 
infringed dealer or dealers, such amount or amounts as provided for in the 
contract or condition of sale. 


5. 997 authorizes the manufacturer (1) to make provision for exempt 
sales, such as sales to fleet operators or to companies purchasing several 
products from a dealer for use of several different locations or branches, 
(2) to establish procedures for insuring payment of infringement claims 
and for the determination of disputes between dealers, and (3) to 
terminate, if necessary, the franchise of any dealer who does not 
fulfill the obligation to pay infringement claims. Such provisions 
are desirable and necessary, to facilitate the practical operation and 
administration of a territory security program. 

Sales to U.S. Government agencies and to State government agen- 
cles are expressly exempted from the application of the proposed 
legislation. 

“Because of the position of governmental agencies that territory 
security provisions in agreements constitute unreasonable restraints 
of trade in violation of ‘the antitrust laws, we believe that any pro- 
vision that agreements, contracts, or sales made lawful by the pro- 
posed legislation shall not be made unlawful by the provisions of other 
acts inconsistent or in conflict therewith, should specifically refer to 
such other acts. This does not do violence to, or make ineffective 
such other acts and clarifies the congressional intent, thus avoiding 
unnecessary litigation to determine the congressional intent. 

Section 5 of S. 997 accomplishes this by referring specifically to the 
Sherman Act, the Clayton Act, the Federal Trade Commission Act, 
and the Robinson-Patman Antidiscrimination Act. 

Sumilarly, section 5 specifically refers to the Automobile Dealer 
Franchise “Act, because section 4 expressly provides that— 

It shall be lawful for a manufacturer to terminate the franchise of any dealer 


who does not fulfill the obligation to make payment for infringing the area of 
responsibility of other dealers. 
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This is not an unrestricted license to terminate a franchise. It 
merely assures that termination under such circumstances will not 
constitute, in and of itself, a violation of the Automobile Dealer 
Franchise Act. In other words, the bill provides a legal right to 
terminate only if the dealer does not fulfil his obligation to make 

ayment for infringing the area of responsibility of other dealers. 

ithout such a right, a territory security program would be ineffective. 

S. 2042 appears to comprehend a territory security program similar 
to a program that could be established under S. 997. However, it 
applies to automotive vehicles rather than the broader category of 
mechanical products. Also, it does not contain any declaration of 
policy or any provisions dealing specifically with possible conflicts 
with provisions of existing legislation. 

In addition, the suggested change in S. 997 to cover “‘indirect sales” 
which I have just outlined in detail, should be incorporated in S. 2042 
if the loophole for avoiding infringement claims through indirect sales 
at retail, is to be closed. Therefore, and for the reasons set forth 
above, we prefer the more definite and detailed S. 997. 

S. 2047 and S. 2151 provide for incentive or additional payments 
to dealers for selling within a designated area of sales and service 
responsibility. S. 2047 does not spell out the source of these incentive 

ayments. §S. 2151 indicates that the source of these payments would 
e a discount, rebate, or allowance in addition to the existing normal 
discount. 

Thus, it appears that such payments would represent additional 
deeler compensation for performing sales and service obligations 
under the franchise agreement for which the manufacturer has already 
rovided compensation or profit opportunity to the dealer by selling 
is products at the normal discount from list prices. 

Furthermore, a discount, rebate, or allowance in addition to the 
existing normal discount would result in an additional cost to be ulti- 
mately borne by the retail customer for which he receives no additional 
service. 

Moreover, this additional cost to the consumer would be transmitted 
to the dealer on the illogical basis that he should receive something 
additional for doing what he is already contractually obligated to do, 
and for which adequate provision for compensation has already been 
made. 

In addition, both of these bills have some of the deficiencies of 
S. 2042 referred to above. Finally, each of these bills fails to set forth 
in a sufficiently definitive manner the respective rights and obliga- 
tions of the manufacturers and the dealers. As a practical matter, 
there would be grave risks to both in any territory security program 
based upon such legislation. 

As outlined in the foregoing statement, we are in favor of S. 997. 
We do not believe that the other proposed legislation will fulfill the 
objectives which, in our opinion, are so desirable and necessary for 
sound business and marketing practices in the retail distribution of 
motor vehicles. We therefore oppose the enactment of Senate bills 
2042, 2047, and 2151. 

We appreciate very much the opportunity afforded us to present 
our position on this legislation. Furthermore, I would like to express 
my personal appreciation for being granted this opportunity today, 
in order that I might be in Detroit tomorrow and for the balance of 
the week to attend meetings. 
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fF Senator Monroney. Thank you, Mr. Hufstader, for your presenta- 
tion. 1 was particularly impressed by your detailing of the responsi- 
bility of the dealership and the historic need for maintaining without 
radical change the system that has worked well for the automotive 
industry, building it into the No. 1 business in the Nation, 

I wonder if this would summarize to a degree some of the require- 
ments of a dealership, that the factory or the manufacturers require 
certain standards to be met in the inauguration of or the continuation 
of the dealership as regards, one, the location of the salesroom. You 
have usually the right to consult and advise and perhaps consent to 
the location of the salesroom of an automobile agency, do you not? 

Mr. Hurstaper. That is embodied in the selling agreements now. 

Senator Monroney. Two, the size and design of the salesroom? 

In other words, you cannot take and remodel a livery stable? 

Mr. HurstaprEr. That is not expressed in the selling agreement. 

Senator Monroney. Generally speaking, I am not talking about 
the legal part but about the general acceptance of the dealer’s re- 
sponsibility, which would include the location, the size and design of 
the salesroom. You require also, that the maintain an adequate in- 
ventory of the new cars in the model that he is franchised to serve. 
He cannot go on selling last year’s cars even though he has a few, to 
the exclusion of showing the new model of the car? 

Mr. Hurstaper. That is right. 

Senator Monroney. He has to have an adequate inventory, he has 
to have an adequate inventory of parts. You are very careful to be 
sure that most of the cars in use in that area are possible of having 
complete service locally. The dealer cannot just skimp by on a few 
parts, having to wait for a week or two or three for the others. 

You require a certain degree of advertising participation? 

Mr. Hurstaper. Yes. 

Senator Monroney. You require service proficiency, I know you 
have in my State a servicemen’s school. These men go to school to 
learn how to operate this complex testing equipment, metering divi- 
sions and things of that kind. 

Mr. Hurstraper. That is right; we have 30 training centers across 
the United States to provide that service. 

Senator Monroney. The service responsibility is a very important 
part in the operation of your business? 

Mr. Hursraper. Very important; maintenance of customer’s 
good will. 

Senator Monroney. You also have the used car quelity program, 
I believe? 

Mr. Hurstaper. That is right. Different divisions have different 
expressions for it but it is all the same fundamental principle. 

Senator Monroney. All designed to be facilitated through. the 
dealership so there is a feeling of confidence from the purchaser when 
he buys a car from a General Motors dealer? 

Mr. Hursraper. That is right. 

Senator Monroney. You require a certain community standing 
m the dealer, a reputation asa businessman for fair dealing and as 
a good credit risk and for his associations within the city, do you net? 

Mr. Hursraper. We feel itis a very important part of his relation- 
ship with the customer. 
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Senator Monroney. Under. the McClellan committee, I don’t 
believe any automobile dealers have been called up. 

You have a requirement, or you like to have a continuity of the 
manufacturer and dealer relationship? 

Mr. Hurstraper. Very much so. 

Senator Monroney. And most of your dealers are dealers of long 
standing? Of course, you like it that way, that maintains the con- 
tinuity and relationship between the dealer and the customer, the 
traditional users of your car? 

Mr. Hurstrapver. That is right. 

Senator Monroney. And so on it goes to where there is a long list 
that could be amplified many times beyond this, regarding the respon- 
sibility that obtains from the time the car comes off of your line until 
the time that it is in the hands of the customer and for years after 
that—all stemming from the relationship between the original product, 
the sales agency, and the ultimate buyer. And that is the reason you 
speak so strongly for the need of some type of territorial security? 

Mr. Hurstaper. That is right; we feel that it is important in the 
perpetuation of the franchise system. 

Senator Monronery. You mentioned on page 15 of your statement 
that the sales of a franchised dealer into other territory is certainly 
not casual nor infrequent, that today, we are finding more and more 
of the so-called cross selling and things of that kind. 

Could you give us any estimation of what percentage of the auto- 
motive sales of General Motors products are cross sales or sales by 
dealers who are not established to sell in that particular community? 

Mr. Hurstaper. That would be very difficult to do now, Mr. 
Chairman. Since the war there seems to have been, based on experi- 
ence, quite an outburst of it and we feel that one of the substantial 
reasons for it is that there is no restraining influence in our selling 
agreement and as a consequence dealers who are so minded can sell 
anywhere they want to. 

I think that that applies both in the area of cross selling and boot- 
legging, cross selling particularly, but [ am not able to give you an 
estimate with any degree of accuracy. 

Senator Monroney. And you are under the threat of antitrust 
action on other things that have been mentioned by the Department 
of Justice following Attorney General McGrath’s speech. There is 
nothing you can do even to the extent of counseling dealers not to 
engage in cross selling? 

Mr. Hurstaper. That is correct. 

Senator Monroney. You are completely powerless to use the system 
which you had found advantageous in the merchandising of cars even 
though the penalty was withdrawn, you are still powerless to come 
into a dealership and advise him to cut down on cross selling his 
merchandising in other areas where he is not franchised to serve? 

Mr. Hurstaper. That is legally right, yes, sir; we have no authority 
to do it at all. 

Senator Monroney. On page 16 you mention the threatened break- 
down of the historic independent dealerships, and as an alternative 


you say, and [ quote: 


I am told that the objectives which would be accomplished with territorial 
security are legally possible if a manufacturer were to handle the retail distribu- 
tion of his product directly or through agents, 
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I think vou make one of the strongest points that I have heard made 
on this, that while it would be illegal—not illegal, but there was a 
shadow of doubt, at least, cast by the Justice Department—to attempt 
to encourage territorial alee by franchised dealers, yet the Antitrust 
Act as interpre ‘ted by our present antitrust authorities in Justice 
would permit a complete discontinuance of the franchised-dealer 
system. You could lodge distribution very legally in the direct 
establishment of a nationwide chainstore organization that was a di- 

rect subsidiary of General Motors, and that you could do this without 
fear of antitrust prosecution, by just becoming bigger and more 
monopolistic? 

Mr. Hurstaper. Not ‘‘more,” we don’t like that expression 
“more.” 

Senator Monronery. At least this creation of a greater occupancy 
of the economic spectrum, let us say, by General Motors, by assuming 
the nationwide distribution function either through agents or through 
your own direct chain selling, would be completely legal? 

Mr. Hurstaper. That is right. 

Senator Monroney. I think in this respect you bring out the 
strongest point I have ever heard made for the need of doing somethin 
about these 38,000 independent men who are not under any vena 
control as to their merchandising or their dealings with customers. 
The alternative is to vest these same facilities in a giant corporation. 

That would be true of Ford, it would be true of the Chrysler enter- 
prise, it would be true of American Motors, Studebaker-Packard, 
and any others. 

Mr. Hurstraper. It would be true of any. 

Senator Monronry. What the Congress is interested in, as shown 
by these four bills and by numerous acts that we have passed and the 
time we have taken in the past, is to preserve the free, independent, 
competitive dealership system. This could be vitiated by complying 
full seale with the antitrust acts as interpreted by the Justice Depart- 
maut, by allowing a greater and greater check power to be vested in 
a few corporations. 

Mr. Hurstraper. We feel, Mr. Chairman, too, that the relationship 
which you underscored between the manufacturer, and the dealer, 
you could say is a triunity, because both of us point toward the cus- 
tomer’s goodwill and again as I spoke about these 30 training centers, 
we have vested in that activity about $20 million directed to helping 
the dealer so that together we can help the customer and provide 
satisfactory service to him which builds goodwill and that is what we 
are both striving to achieve. 

Senator Monroney. And in your studies I am sure you spend much 
time and great interest in the acceptability of your product? 

Mr. Hurstaprer. We do. 

Senator Monronry. Now, what weighting, if you could break it 
down to that, do you give to the service “responsibility as a part ofthe 
maintenance of goodwill and the reputation of your product? 

Mr. Hurstaper. It is an enormously important part because a 
customer can be satisfied with his car at the outset, it is presumed 
that he is, and satisfied in the transaction with the dealer. But the 
automobile is a piece of friction mechanism and it is in day-to-day 
operation—as has been pointed out in the statement, it is under the 
hands of some people more or less experienced, and if something goes 
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wrong and he does not get satisfaction, then ill will is generated toward 
the product and then toward us and toward the dealer. Thus, the 
degree to which we can keep and maintain his interest and satisfaction 
in our product bears importantly upon the dealer’s business and 
on ours. 

Satisfaction of owners is one of the greatest sources of new prospects. 

Senator Monroney. That is why you maintain these ak and 
why you have continued vavailinaa of the servicing facilities, not 
only for when the car is first sold, when it is made service ready by the 
seller, but also to insure that the continued maintenance of this 
uervice is of high quality? 

Mr. Hurstaper. The service and maintenance part of the business, 
Mr. Chairman, is a very important thing to the dealer and to us; 
satisfaction of customers is important, but likewise so is gross profit. 

Senator Monroney. Yes. 

I think, generally, at least from what I have heard, we know there is 
a problem existing, that there is a no man’s land that has been created, 
not by legislation but by an after-dinner speech. We know that the 
Congress must face up to something. Either we should legalize or 
enact into law the contents or the viewpoint of the after-dinner speech 
by Attorney General McGrath, or we should clarify the law and say 
what the factories can do in restoring to some degree this responsi- 
bility for dealers to confine and concentrate their sales efforts upon 
the merchandising of cars within their area of service responsibility. 

We are all together on the need for legislation. 

Mr. Hurstaper. That is correct. 

Senator Monroney. You mean to express a strong preference for 
Senator Langer’s bill, Senate bill No. 997? 

Mr. Hursraper. That is right, yes, sir. 

Senator Monroney. You advocate a return to the penalty provi- 
sions for the invasion, as you call it, of another dealer’s area? 

Mr. Hurstaper. We do not like the expression “penalty,” Mr. 
Chairman. We feel that it is a sharing of the gross-profit discount, 
however you want to express it. There will always be in the free 
flow of trade customers who will deal outside of the area where they 
live, traveling salesmen, people who live in New York and go to 
Florida for the wintertime, just as case examples, so that the ability 
of the customer to buy from whomever and wherever he chooses is an 
inherent right, and some of that will always exist. But to present an 
orderly pattern of distribution we feel that this system, based on our 
experience over quite a period of years, is the sounder. Frankly, I 
think that most dealers, | do not know quite—I cannot express their 
mind, they may call it a penalty, but we believe that its proper inter- 
pretation is a sharing of the discount that is inherent in the car itself. 

Senator Monroney. But under 5. 997 and to a certain degree 
under Senator Schoeppel’s bill, the dealer making the sale in the out- 
side or nonfranchised territory, would be required to put up the 
money? 

Mr. Hurstaper. That is right. 

Senator Monroney. To give to the dealer in whose territory the 
buyer resided? 

Mr. Hurstaper. That is right. 

Senator Monroney. Now, that is presumed to reimburse the dealer 
who lost. the sale? 
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Mr. Hurstaper. That is right; that is one of the reasons we set 
forth. 

Senator Monronry. You are well aware, are you not, that you 
have areas like Los Angeles where you have perhaps a dozen Chevrolet 
dealers? 

Mr. Hurstaper. It is a franchised area. 

Senator Monroney. That might be true also in Chicago and 
Kansas City? 

Mr. HurstapEr. There are approximately 35 of those areas across 
the United States. 

Senator Monroney. That is right. Under that procedure, if 
a Chevrolet was sold by a dealer, we will say in Fresno, Calif., to a 
citizen who lived in Los Angeles, how would you divide up that 
repayment? 

Mr. Hurstaper. By the way that we did when the policy was in 
effect in General Motors. 

All of the infringements going into a metropolitan area from what- 
ever may be the source are totaled together and adjusted to the 
individual dealers in that area in proportion to their participation 
in that area. 

Senator Monroney. Suppose you had, say, 15 dealers in Los 
Angeles, which is probably about right? 

Mr. Hursraper. It all depends—— 

Senator Monronery. And a $3,000 Chevrolet—if we can get them 
stripped down that much—you would have $150 coming from the 
eae in Fresno? 

Mr. Hursraprer. That is right. 

Senator Monronry. Which would be rebated to L.A., so that, 
with the 15 dealers, we will say each one would get $10? 

Mr. Hurstaper. That is right. 

No, wait a minute. That is not correct; it would be—well here it 
suggests—payments—may I read from our previous agreement? 

Senator Monronery. Yes. 

Mr. Horstaper (reading): 

Payments made to seller— 


That was those payments coming back to us— 





for disbursement to dealers in a multiple dealer security area shall be held by 
seller and distributed periodically among all dealers in said multiple dealer 
security area in direct proportion to each dealer’s current unit sales of Chevrolet 
Motor vehizles— 

That is what I have explained. 

Senator Monroney. In other words, it would be divided up among 
the 15 but the bigger dealer would get more. If one dealer had the 
most sales in that area and you had some other small dealers then the 
big dealer would get half, say, and the others would divide up the rest. 

Mr. HurstapeEr. In the proportion of his sales to the total sales in 
that area. 

Senator Monroney. Of course, in determining the case of whether 
this was an outside territory sale you would be the sole judge of that 
under the provisions of the Langer bill, would you not? 

Mr. Hurstaper. That is right. We established lines of demarca- 
tion, if you want to express it that way, definitive lines for a metro- 
politan territory. In individual communities, as was expressed 
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earlier, in the respective territories that you gentlemen, Senator 
Schoeppel and yourself represent, it would be the corporate limits 
of a town. 

Senator Monronry. Well, supposing a lot of people live outside 
of town? Many of the best Cadillac sales, I am sure, are made beyond 
the corporate limits of the town, in little choice residential areas that 
have been built up, in the suburban areas. 

Mr. Hurstaprer. They would be in the metropolitan areas. 

Senator Monroney. They would be in the metropolitan area. 

Mr. Hurstaper. I was speaking of little towns like Hutchinson, 
Kans., for example. 

Senator Monroney. I see. 

Now, of course, the penalty provision would obtain—I presume, 
perhaps, you do not like the word ‘“‘penalty’’—I mean a repayment of 
a portion the profits, of the discount, would obtain in the case of a 
dealer in Miami Beach if someone was in residence for 60 days at 
Miami Beach and chose to buy a Cadillac down there, would it not? 

Mr. Hurstaprer. We had stipulations on that. I think there was 
a period of 90 days residence to establish, if my memory serves me 
right. 

You have to establish certain terms under which to function, 
otherwise you get into a maelstrom. 

Senator Monroney. That is right; but all of these bills merely 
make permissory the establishment of contracts, therefore, we do not 
need to be rigid in our law to try and spell these things out. 

The question has been raised as to this old territorial security 
repayment of discounts for nonterritory sales as well as with regard 
to the additional discounts which have been proposed by my bill and 
by the Hruska bill. 

So those both would have to be established in regulations and 
agreements that would be made by the dealers? 

Mr. Hurstaper. Correct. We do feel, Mr. Chairman, though, as 
we have expressed in this statement, that inclusion of certain stipu- 
lations in whatever bill may be passed would be a helpful thing in the 
administration. We so set that forth. 

Senator Monroney. Yes, sir; you have a 5-percent limit, I 
think, on the Langer bill? 

Mr. Hurstaper. Yes, sir. 

Senator Monroney. There is no specified limit as to the discount in 
my bill. I believe the Langer bill is the only bill that gives a limit 
to the amount of permissible difference for nonterritorial sales. 

Mr. Hurstaper. That is right. 

Senator Monroney. One thing that worries me a bit about the 
Langer bill and which you seem to feel is fine, is making this bill 
apply or making it permissory to any complex mechanical product. 

Yow, I have had the feeling that one reason for some of the legisla- 
tion passed by Congress recently and for some of the investigations 
we have had is that the automobile field is an individual industry, 
specifically defined, and without too great a diversity of manufacturing 
domination, and that to go beyond the automotive field in these 
franchise arrangements would lead to a complex situation that could 
very easily break down. 

I mean, it could arrive at many types of complex mechanical 
equipment. The automobile we start with and then we get to the 
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motorcycle, we get to the scooter, we get to refrigeration, we get to 
X-rays, we can get to television, we can get to mixmasters and even 
down to Stauffer slenderizing machines, and I just wonder if maybe 
we might not be rushing ahead of ourselves a little bit too fast unless 
we try this out on one great industry whose problems are quite 
familiar to the Congress, quite familiar to the 4 or 5 leading manu- 
facturers, quite familiar to the 38,000 recognized dealers, before 
getting into a most complex situation on appliances. From my own 
personal business experience I am led to believe that you will be ina 
sort of a revolving situation where you are talking about this man being 
a franchised dealer in refrigerators or in television machines or in all 
of the other things that inclusion of the phrase ‘“‘complex mechanical 
product’? would permit. , 

This is the major difference between Senator Langer’s bill and 
Senator Schoeppel’s bill. If we provide for the return of a discount 
to the franchised dealer I certainly think we would have fewer prob- 
lems by far in trying to make this workable. 

Mr. HurstapEer. We would not be adamant on that point, Mr. 
Chairman. It is basically one for you men to determine in relation 
to the overall political and economic picture of the country. 

We merely put it up there from the individual approach of an 
automobile manufacturer. 

Mr. Power. Some of the other industries have used the franchised 
system in the past, that really was the reason for putting that phrase 
in there. 

Senator Monronry. Some of them have, but my personal ex- 
perience leads me to believe there is far less stability i in those dealer- 
ships, there is far less recognition of where a customer actually resides 
at the time he picks up a vacuum cleaner or some other mechanical 
product and walks out of a store. An automobile is subject to regis- 
tration, it is a large unit of sale, perhaps next to a home it is the largest 
investment that a person will make during his lifetime. It is not a 
casual, incidental part of his day-to-day purchasing. 

Mr. Hurstapmr. And also to implement your point the emphasis 
upon the franchise relationship is much more important in our 
industry. 

Senator Monronry. And the provision of continuing service is a 
recognized factor that goes back to the beginning of the automotive 
industry unlike in television and many other fields. As a matter of 
fact, many of the larger dealers don’t render service. They give you 
a& WwW arranty and that is validated by some specialist who is a repair 
man rather than being a part of the business operation, a continuing 
operation of the sales procedure, which is another reason why I think 
some type of legislation is needed for this industry out of all the sales 
agencies or sales businesses of recognized national products. The 
continuing responsibility of the automobile dealer for the operation 
of his product is historic and it apparently is indivisible from the sale 
until the car is finally sold to the used car dealer and is finally taken 
to the salvage shop. 

Mr. Hurstaper. I subscribe to that wholeheartedly. 

Senator Monroney. Therefore, I think we have a rather clearly 
defined limit that would certainly exis st in this field. If you prefer 
the plan of not penalizing, but the plan of charging back the sale, a 
ortion of the sale, then I would certainly favor the limitations placed 
in Senator Schoeppel’s bill. 
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Mr. Hurstaper. I would like to add, too, Mr. Chairman, that 
much of our reason for preferring the penalty system lies in our own 
experience of administration, as we have tried to set forth here, and 
it has worked all right. I testified a year ago, if you may recall 
almost to the day, that approximately 3% percent of the total sales of 
General Motors were involved in the administration of that program 
when it was in effect and we feel that it can be made to work and be 
a very helpful thing in eliminating, as you pointed out, a no man’s 
land of distribution which exists at the present time. 

Senator Monroney. In your operation as a vice president of Gen- 
eral Motors you do not have charge of Frigidaire, do you? 

Mr. Hurstraper. Yes; I don’t have charge of it, but on a staff basis 
it is involved in all of my work. 

Senator Monroney. It is under the chain of command. 

And Delco, too? 

Mr. Hurstaper. Yes; all of those. 

Senator Monroney. You wouldn’t be particularly interested in sit- 
ting on this board that would have to determine the out-of-territory 
“ee of your Frigidaire dealers or air-conditioners and things of that 

ind? 

Mr. Hurstaper. No, I would not; not right at the moment. 

Senator Monroney. I was just wondering if maybe you aren’t 
busy enough in automobiles now without taking on this extracurricu- 
lar activity. As a matter of fact, I have great doubts as to whether 
the present rather harmonious dealer relationships which you have 
established through your various appellant branches—and you are vice 
president in charge of dealer relationships—whether they would not 
suffer more under the bill that you advocate or under Senator 
Schoeppel’s bill by your withdrawing money which the dealer has 
had in his hot little hands as a part of his discount and saying to him 
that he is going to have to turn over this $150, $200, or $300 to dealer 
A because a particular buyer really lived in his territory. I am won- 
dering whether that would promote as good a dealership feeling as to be 
able to say to dealer A, ‘“‘Well, you have done a fine job, dealer A. 
We are going to give you a pat on the back and here is a nice 2 or 3 or 
5 percent extra discount because you were working these prospects 
day and night and you did confine your heavy sales development 
effort within the territory that you are franchised to serve.” 

Mr. Hurstaper. Well, on the contrary, we think that you would 
have more difficulty in administering that type of a bill than you would 
the one that we are in favor of because, as I pointed out, if that small 
percentage is maintained that is approximately what you would have 
to deal with and it has also been stated here that this whole subject is 
quite controversial, not all the dealers are heartily in favor of it. 

On the other hand, if you had a premium, if you want to put it that 
way, everybody would be claiming it and the administrative detail of 
trying to work that out on an equitable basis, we believe, would be 
colossal. 

Senator Monronky. Is it as colossal as the withdrawing of funds 
which the dealer has already had 





Mr. Hurstaper. Well, you are dealing with 100 percent against 
3% percent. 

Senator Monroney. However, you are dealing with extraterritorial 
sales and the dealer that would falsify his return on the residence of 
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the buyer of the car, I would think, would be subject first to verifica- 
tion of where the car was licensed. Very few automobile purchasers 
would like to have their car licensed and their insurance payments 
located in another State from that in which they reside. 

Very few, I think, would be eager to let a dealer list or register or 
put on the mortgage, you might say, from another county than the 
one in which the purchaser actually resides. 

Mr. Hurstaper. Under your bill you would have, in effect, 100 
percent of the sales to deal with. You would have to verify every 
transaction to make it equitable. 

Senator Monronry. I see no problem where the car was sold to 
John Jones, a resident of 2526 A Street, Wichita, Kans., then you 
could require proof as to where the mortgage was filed on the car. 
Of course, you might have one-tenth of 1 percent that bought it for 
cash, but I doubt if it would run that high 

Mr. Hurstaper. Even the process of doing that, Mr. Chairman, 
would be a tremendous job as you can well appreciate with the 
volume involved. 

Senator Monronny. Well, it would still be a tremendous job 
with the degree of cross selling—you said it was 3% percent in 1950— 
that was under a prohibition, you might say. 

Mr. Hurstaper. That is right. 

Senator Monroney. Now, since 1950 until 1959 you have had a 
great expansion of cross selling. When you start taking this money 
back you are going to have an awful lot of hard cases and when you 
ask to recover this money for redistribution then your board is going 
to be quite a busy board, I think. It is a lot harder to take money 
away from people, we find in the tax committee, than when you 
extend benefits in highways or airports or other things. I mean, every- 
body is a little bit more in favor of being on the receiving end than 
on the giving end. 

Mr. Hurstaper. I think we shouldn’t overlook the fact that 
there would be quite a clamor to get what a dealer claims is his, too. 

Senator Monroney. I would not think that would be as great a 
problem, but it is a point that is subject to debate. My theory of 
the bill, and I think Senator Hruska’s is the difference between the 
carrot and the stick. In other words, we think the donkey moves 
better if the carrot is out in front. The other bills having the repay- 
ment feature are more of a stick or a penalty type of operation. 

We are agreed up to the point of how we solve the problem but on 
that, personally, I have one method and Senator Schoeppel who has 
studied the question very long has another method. Senator Langer 
has still another. 

Mr. HurstrapEer. Our suggestion, as I said before, and reiterate, 
is based on our experience which we feel bears importantly on this 
whole situation. 

Senator Monroney. Now, going to page 24, where you say: 

Thus it appears that such payments would represent additional dealer com- 
pensation for performing sales and service obligations under the franchise agree- 
ment for which the manufacturers already provide compensation of profit 
opportunity to the dealer by selling his products at the normal discount from 
list. prices. 

That is true, but do you not have in most of your General Motors 
contracts a provision that when the dealer exceeds his quota for his 
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particular area by a certain date in the year that he is thea entitled 
to an additional discount or a rebate? 

Mr. Hurstaper. No, we do not. We do not currently and have 
not for several years. 

Senator Monroney. You mean the dealer, no matter whether he 
goes 200 percent—— 

Mr. Hurstaprer. There is no provision based on volumes, Mr. 
Chairman. 

Senator Monroney. You mean the smallest dealer and the largest 
dealer get the same discount? 

Mr. Hurstaper. That is right. 

Senator Monroney. And no matter how much they overrun their 
quota they do not get a greater discount? 

Mr. Hurstaper. You have to understand the Robinson-Patman 
Act. 

Senator Monronry That is not my understanding of it There is 
a carload discount, a quantity discount allowable under the Robinson- 
Patman Act where it can be shown by the seller that this is a method 
of distribution that would not show favoritism or preclusive selling 
but would help to increase sales and actually lower the manufacturer’s 
cost of distribution. 

Mr. Hurstaper. It has never been felt that that interpretation was 
applicable in the automobile and truck industry. 

Senator Monronrey. When did the quota discounts cease? 

Mr. Power. Prior to the war. 

Senator Monroney. You have had none since the war? 

Mr. Power. No, we have not had them. Those were quantity 
discounts that couldn’t be justified on cost savings and that was the 
reason that the provision was eliminated from the contracts. 

Now, occasionally, say at the end of the model run or at certain 
periods of time, you may put on a sales promotion campaign, and you 
may give additiona) discounts there, but it is based again upon the 
experience of the particular dealer and every dealer has to have the 
advantage of that program. You can’t give it to one or give one a 
different program from what you give to another. 

Senator Monroney. But it is advantageous to you at that point, 
then, to give an additional discount to all dealers to promote the sale 
of the car at that particular time? 

Mr. Hurstaper. Well, the situation prevailing at the time is 
determinative of whether or not that is done. 

Senator Monroney. But all dealers get it so you are not in viola- 
tion of the Robinson-Patman Act? 

Mr. Hurstaper. That is right. 

Senator Monroney. But if you find it possible and good for busi- 
ness, as you must do, at the end of the model run or at other times 
when you want a special promotional deal, to give an additional dis- 
count, then is there anything contrary to that poliey if you give a dis- 
count for more intensive cultivation and fertilization of the territory 
by advertising by personal appeal, by telephone calls, by a distinct 
working or development of the territory by salesmen? That would 
not be adverse to what you are now doing in/the development of sales 
by additional discounts for certain special sales periods? 

Mr. Hurstraper. Well, it is inherent in the selling agreement which 
the dealer signs that that be the thing that he undertakes at all times. 
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This situation which Mr. Power refers to is a so-called cleanup period 
which has been approached in several different ways inherently in the 
trade. Since prior to the war the dealer signing up for volume has 
not been an inherent part of the selling agreement. 

Senator Monroney. Mr. Fribley, who was former head of NADA, 
testifying last year said: 

Well, of course, we have another bonus that has been set up. If we sell parts 
to an outside garage or a filling station, or something, we get what is known as an 
overriding parts bonus. That was to enable General Motors to retain or to be 
competitive with that business, so we can then give our full discount to these gas 
stations or independent garages and in return receive compensation for handling it. 

Now, one of the most important bonuses that has been developed in the last 4 
or 5 years is what is known as a cleanup or buildout bonus. Along about this time 
of the year, the manufacturers of all lines—and this is true of the Chrysler Corp., 
the Ford Motor Co., General Motors, and I presume the others, Studebaker- 
Packard and American Motors—and this has been worked in a number of different 
ways. They set up a quota, for example, and after you reach the quota, a certain 
quota, you receive a $50 bonus, and after you hit the next stage of the quota, you 
get a $100 bonus, and in the case of General Motors, last year in 1957 you can 
reach as high as a $200 bonus per car. 

Now, apparently that may refer to the cleanup period. But cer- 
tainly it is a bonus that you give for the promotion of sales efforts. 

Mr. Hurstaper. I think in this thing, Mr. Chairman, we have got 
to keep our thinking straight. Now, this that he calls a bonus on parts 
is in no sense a bonus at all. 

Senator Monroney. I read that just to include the whole thing. 

Mr. Hursrapver. I know that he testified at that time, but it 1s 
not a bonus, it is a payment for the sale of parts by the dealer to an 
independent garage at wholesale and for which he is reimbursed 
beyond his normal discount upon which he purchases from us. These 
so-called bonuses that you are speaking about in the cleanup period, 
they are precisely that. 

I think, however, that speaking in terms of a bonus in relation to a 
certain security law is in an entirely different category. 

Senator Monroney. Well, they are both to sell cars; aren’t they? 

Mr. Hurstaper. That is what a dealer signs up for and that is 
what the basic discount provisions are established on. Why should 
we pay him a bonus for doing that for which he has signed an agree- 

a : i 
ment? That is our basic position, 

Senator Monroney. I understand your basic proposition, but I 
know enough about retailing and merchandising that if a salesman is 
on a quota and if he exceeds that quota he gets a little more percentage. 
That is rather fundamental in sales efforts. It is, again, the carrot 
instead of the stick. You try to reward him for superhuman efforts 
to merchandise more cars or washing machines or whatever it is he 1s 
selling. 

Mr. Hurstaper. But I think in terms of the bonus in the cleanup 
period, Senator Monroney, we are endeavoring to assist a dealer in 
that period wherein merchandising becomes pretty competitive and 
we are sharing the load with him. When you get right down to cases, 
“bonus” is really not an adequate interpretation of what that is. It 
is a sharing with the dealer of the merchandising responsibility based 
on conditions obtaining at that time. 

Senator Monroney. But it increases, doesn’t it, as to the number 


of cars that he sells? As I understood Mr. Fribley’s testimony it 
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runs higher, the greater number of cars that he sells during that 
period. 

Mr. Hurstaper. It all depends on what the particular program is, 
One division or one company goes at it one way. 

Senator Monroney. There is nothing stated about it. 

Mr. Hurstaper. ‘That is correct. 

Senator Monroney. There wouldn’t be anything stated about this. 
The company gives it or it doesn’t give it. We merely say in my bill 
that the discount has got to be uniform as to what one dealer or 
another dealer gets for these in territory sales, that he gets the same 
reimbursement. 

Mr. Hurstaper. Wouldn’t you have to do that to make it legal? 

Senator Monroney. I don’t think so. In other words, my bill 
relates strictly to the Robinson-Patman Act and exempts from it 
this particular and specified operation. That act is the only place we 
find that you would be running into, afoul of the antitrust law or any 
other laws. Congress will have legislated specifically in this field and 
said there shall be authorized a permissible procedure under conditions 
A,B,andC. ThenI don’t see how any interpretation by the Antitrust 
Division could say you were violating the Antitrust Act or the Federal 
Trade Commission Act in such an operation. 

Do you have a bonus or greater discounts for sales to a doctor? 

Mr. Hurstaper. To a doctor? 

Senator Monroney. Yes. 

Mr. Hurstaper. No. 

Senator Monroney. We have had testimony to that effect, but I 
don’t wish to dispute you. 

Mr. Hurstaper. I know, I think, where that came about. One 
of the divisions several years ago set forth a program to solicit business 
from doctors, but there was never any bonus attached to it, it was 
merely underscoring. What you call vocational selling, Mr. Chair- 
man, you may go after a doctor or a banker. 

Senator Monroney. But that is still permitted, is it? 

Mr. Hurstaper. Yes, but there is no bonus involved in it. 

Senator Monronrey. Anyway, the dealer gets a little bit more net 
himself if he has engaged in this promotional deal. 

Mr. Hursraper. No, sir; not from us. 

Senator Monronry. Who pays it? 

Mr. Hurstaper. Maybe the doctor does. [Laughter.] 

Senator Monroney. I doubt if they pack the price $50 extra for 
a doctor. They can’t do it under the Price Disclosure Act. 

Mr. Fribley says that, on page 71 of the hearings, there were these 
bonuses, and I quote: 

Mr. Bussy. In other words, you get $50 for a sale to a doctor? 

Mr. Frisiey. Yes; that is one. 

Mr. Bussy. And the metropolitan bonus—you get $20. And you get a parts 
bonus of what percent? 

But you say there are different classes that you at various times 
authorize, say, in an effort for additional sales penetration in certain 


fields 
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Mr. Hurstaper. No, sir. 

Senator Monroney. Additional discounts. 

Mr. Hurstaper. No, we do not. I don’t know what Mr. Fribley 
is testifying to and I would be very glad to try and check it. 
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Senator Monroney. We will have other dealers come and maybe 
they can help us straighten that out. 

I do not wish to monopolize the time at the expense of my dis- 
tinguished colleague. Why don’t you go ahead? 

Senator ScHoEPPEL. I merely want to say, Mr. Chairman, that this 
points up various and sundry aspects of some of these approaches. 
I am glad to hear the explanation here and its broad approach. 
Under the Langer bill, on page 5, it states that the term— 
complex mechanical products shall include all power-operated vehicles, machinery, 
equipment, and appliances. 

If that remains in the bill I am just wondering what would be 
included under ‘‘complex mechanical products” and what would be 
excluded? I would just feel that we have run into considerable 
difficulty. 

Mr. Power. Well, I think that is true; there would be a problem. 
We thought about it from the point of view of farm equipment and 
construction equipment. Some of the manufacturers and dealers 
that handle those products would want the same provisions, the same 
franchise arrangements. We were thinking in terms of putting in 
there the words “self-propelled mechanical products,” which would 
exclude appliances. 

Senator ScHoEpPEL. I would think that if we go into the appliance 
field we would certainly get into a lot of ramifications and that, 
administratively speaking, it would seem to me to be very complicated. 

Mr. Power. I think that is true, but I think a good many compa- 
nies would not put it in. Manufacturers and a good many of the 
dealers wouldn’t want it, and you couldn’t put it in unless you have 
a substantial majority that want it. I don’t think we would want 
to put territorial security in with a very large number of dealers 
opposing it. 

enator ScHoEPPEL. Has such a provision heretofore been in these 
other agreements? 

Mr. Power. Yes. It has been in so I would say. Refrigeration 
manufacturers have had them, and then, of course, the farm equip- 
ment people all have had them. Then you also have had them in 
connection with motorboats; as a matter of fact, some of those peo- 
ple have had such provisions in until very recently, but they have 
taken them out now because of these consent decrees that have been 
entered into recently. 

We hold no brief for that particular phrase, and we.certainly don’t 
want to make the bill complicated. e do think it is a much more 
serious problem in the automotive industry than it is in others. 

Senator ScHorpre.. I have noted your approach here on servicing, 
on the goodwill aspect of your automobile sales, and on your dealer- 
manufacturer as well as customer relationships, but frankly I have 
often wondered about just this plain practical side of it. You fel- 
lows say here you have established across this country a great many 
training centers, and I think that has been excellent, but when I 
drive my automobile into a service agency establishment—by the 
way, I am driving a Buick Roadmaster, one of your products. 

Mr. Hurstaprer. Thank you very much. 

Senator Scnorrret. When I drive in there and get out the man 
comes up to me with a sheet and I have got something in mind, what 
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is wrong with that automobile, that is the reason I am bringing it 
in there, unless it is a general overall checkup. But I wonder what 
is really happening or what can happen to get to the practical side 
of this thing. Suppose the man that works on this automobile, he 
may be one of 50 or 60 back there. How does he know what is 
wrong with it, what Andy Schoeppel is experiencing with that auto- 
mobile? I was wondering if you didn’t have some device where I 
could tell the man where I think the bug is, so he could give that 
information to the man who is really working on the car, rather than 
having the man call me, we checked into your car and we find this, 
this, and this, you know. 

Mr. Hurstaper. Many, many dealers, I think—a very high pro- 
portion of them, Senator Schoeppel—when you come in they will ride 
with you in the car if there is some serious problem that you are not 
able to define or maybe bring into focus, otherwise they will have a 
check sheet to set down there a diagnosis of your troubles so that it 
can be transmitted to the shop foreman and in turn the mechanic 
who works on that job. The dealers, like all other businessmen, 
have the problem of getting mechanics that will do a thorough job 
and that has been an increasing problem and is one of the reasons 
why these training centers, to help them to train those mechanics 
so that they can do a better job when your car comes in. 

Senator Monroney. I don’t wish to belabor this thing but the 
record that was made on the Potter bill last year was so positive 
in regard——— 

Mr. Hurstaper. Is this? 

Senator Monroney. Getting back to these discounts. 

Mr. Hurstaper. Is this this testimony of Mr. Fribley’s? 

Senator Monroney. Yes, sir. 

Mr. Hurstaper. I have a note, Mr. Chairman, to check into that 
withhim. Jamfrank to tell you I don’t know what he is talking about. 

Senator Monroney. This is not just a jumped-up witness that 
hasn’t had any experience; he is a very respected member 

Mr. Hursraper. I know Carl Fribley very well. 

Senator Monronzy. On the other hand, your testimony was so 
definite—on page 69, Mr. Fribley was asked: 

Mr. Fribley, would you indicate the bonus practices that your manufacturer 
engages in? 

Mr. Frrptey. Well, I can tell an interesting one that has happened in the last 


couple of months. 
During the months of May and June— 


this was 1958— 


the Pontiac division of the General Motors Corp. has offered to Pontiae dealers— 
Mr. Abbott, on my right, is a Pontiac dealer in Fort Worth and I am sure will 
corroborate my statement—a bonus of $50 for each sale to a doctor of medicine. 
Now, that does not mean a doctor of dental surgery, or a doctor of law, or a 
doctor of philosophy. It just happens that I operate in a territory where the 
Norwich Pharmacal Co.—if I might put this local chamber of commerce plug in— 
has been successful beeause they have operated a tremendous research organiza- 
tion, and they have at the moment some 56 or 57 doctors of philosophy in Nor- 
wich, and we get our share of the business, but we cannot cash in on that bonus 
because they are doctors of philosophy; they are not doctors of medicine, so that 
is a bonus that is happening at the moment. 

Do you want me to elaborate some of the others? 

Senator Porrer. Let me ask: The bonus goes to the dealer? 

Mr. Fris.ey. Correct. 
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Senator Potrrmr. Is the dealer obligated to pass that on? 

Mr. Fripuey. Oh, no, Mr. Chairman. That is an incentive for going out 
and really making a deal with a medical doctor. Most of the medical doctors 
are driving Cadillacs up there, unfortunately, and I cannot get much of that 
Pontiac business. 

Mr. Assorr. We get a $20-a-car bonus from our manufacturer. There is a 
dealer not very far from me, not in the same county, that receives only a $10 
bonus per new car sold. This is year round. 

Senator Porrer. For every car that is sold? 

Mr. Assorrt. Yes, sir. There is a graduated bonus scale according to the 
size of the dealership on every new car that is sold from No. 1 up to however 
many you sell. 

Mr. Bussy. Is that on volume? 

Mr. Assport. Per unit sold, Mr. Counsel, from No. l on up. You do not have 
to sell any specified number of units. 

Mr. Bussy. Do you also get what is called a metropolitan bonus? 

Mr. Assorr. That is what I am speaking of. I am in the metropolitan area, 
and it is $20 a ear. 

Mr. Bussy. $20 a car for dealers in large cities who have high overheads in 
downtown locations; is that correct? 

Mr. Asport. That is right. 

Mr. Bussy. And it is on a geographical basis? 

Mr. Assorr. That is right. 

Mr. Frisutey. And I get the smaller bonus—I am with Pontiac—because I 
am in a small city and we do not have that competition. 

I merely state this because this is in the same nature of a sales 
incentive that is advocated by two of the bills, the Hruska bill and 
the Monroney bill, and I see no great departure from present practices 
in them if this line of testimony which we have had before our com- 
mittee from two very responsible dealers is true. 

Mr. Hursraper. Different types of bonuses. Let’s go back to 
Mr. Fribley’s talk about the doctors. To my knowledge there was 
not a doctor’s bonus. It could be possible, however , that the Pontiac 
division had some doctor’s campaign. I am not familiar with it 
and I will check it. 

On the other hand, this bonus that you are speaking about, so- 
called metropolitan bonus, is inherent in the Chevrolet, Oldsmobile, 
and Pontiac selling agreements. It is a so-called payment to the 
dealers based on the size and location of operation. There is $17.50 
in Chevrolet and $20 in Oldsmobile and Pontiac. It was put in a 
number of years ago on the theory that the dealer in the metropolitan 
area had a larger overhead and needed that help. 

Senator Monroney. I am not quarreling with the purpose 

Mr. Hurstaper. I understand it. 

Senator Monroney. Or questioning it. I am merely for the 
record trying to identify these different scales of discounts that now 
exist in your setup and show that the provisions contained in the 
Hruska and the Monroney bill are not too different or too revolu- 
tionary from the normal pattern of sales, from these discounts that 
are now or have been in force. That is the only point I wish to make. 

Do you have anything further? 

Senator Scnoreppet. No further questions. 

Senator Monroney. Do you have any further comment you would 
like to make? 

Mr. Hurstrapmr. No, I do not. 

Senator Monroney. Thank you very much. We appreciate as 
always your appearance before this committee and your efforts to 
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help us in the testimony that is so important to this vital part of our 
Nation’s economy. 

Mr. Hurstaper. Thank you. 

Senator Monroney. Our next witness is the Honorable Earl W. 
Kintner, Chairman of the Federal Trade Commission. 

Mr. Kintner, we welcome you before this committee. I think you 
have been before us quite often as General Counsel, but this is your 
first appearance as Chairman of this very vital and constructive 
agency which you now head. 

We will be glad to have you proceed in your own way. 
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STATEMENT OF HON. EARL W. KINTNER, CHAIRMAN, FEDERAL 
TRADE COMMISSION; ACCOMPANIED BY ALVIN BERMAN, AS- 
SISTANT GENERAL COUNSEL OF THE COMMISSION FOR LEGIS- 
LATION, AND EMERSON ELKINS, APPELLATE DIVISION 


Mr. Krintner. It is a pleasure to be here, Mr. Chairman. I should 
say first that [ am accompanied by two able staff people of the Federal 
Trade Commission, Mr. Alvin Berman on my left who is Assistant 
General Counsel for Legislation; and Mr. Emerson Elkins on my 
right who is an attorney in our Appellate Division in the Office of 
the General Counsel. 

I regret that the testimony which I shall give today is not as favor- 
able, not nearly so, as the testimony which I gave on your automobile 
labeling bill, a piece of legislation which I think has developed to be 
highly in the public interest and for which you and this subcommittee 
are to be highly commended in aiding its passage. 

Senator Monroney. Thank you very much for that statement 
and, of course, we are anxious to get your reactions to whatever 
legislation this committee is considering. 

Mr. Kintner. The views which I express here I believe are also 
the views of my four colleagues on the Federal Trade Commission, 
although we have not had the opportunity of counseling together in 
detail on the actual language of this statement which I shall read 
with your permission. 

I have the honor to appear today before this subcommittee, pur- 
suant to the invitation of your chairman, to discuss S. 997, S. 2042, 
S. 2047, and S. 2151. I welcome this opportunity to lend to the 
deliberations of the subcommittee what assistance I can, because I 
believe that the purpose and effect of these bills are such that, if 
enacted, they would have great impact upon the basic principles of 
the antitrust laws which the Congress has charged the Commission 
with enforcing, and upon fundamental public interests which the 
Congress has irected the Commission to protect. 

While the bills differ somewhat in scope and method of accomplish- 
ment and there are numerous differences in language and form, each 
is evidently intended to achieve the same end as the others, and each 
would have the same effect upon the economy and the consuming 
public, if enacted. 

The common purpose of these bills is to enable retail dealers in 
certain products to increase the returns obtained on their sales to 
consumers. The means by which each bill would accomplish that 
purpose is to make it lawful to allocate consumers among dealers and 
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to enforce such allocations by economic sanctions upon the dealers. 
The effect of enacting any of these bills would be to legalize the elim- 
ination of competition in sales of the affected products to the public. 

In order to understand just what actions and arrangements each of 
these legislative proposals would legalize, I would like to present the 
following separate analyses of their terms. 

S. 997: This bill aoa authorize any manufacturer of or distributor 
of power-operated vehicles, machinery, equipment, or appliances to 
agree with, or to impose the condition upon, each of its franchised 
dealers that, in the event that dealer were to sell to a customer outside 
the dealer’s designated area and in the area of another franchised 
dealer, the infringing dealer would pay to the other dealer an amount 
to be provided for in the contract or condition of sale. 

The bill would also allow each manufacturer to establish procedures 
to insure that infringement payments are made promptly; to settle 
disputes as to where sales are made, where purchasers reside, and 
other issues; to terminate the franchise of any dealer who fails to make 
payment for a territorial infringement; and to take any other lawful 
action reasonably calculated to cause the dealer to fulfill his obli- 

ations. 
: Agreements, contracts and sales made lawful by the bill, and acts 

erformed thereunder, would be exempt from the provisions of the 
Rican, Clayton, Robinson-Patman, Federal Trade Commission and 
Automobile Dealer Franchise Acts. The effects of the bill would be 
coextensive with the full power of the Congress with respect to inter- 
state commerce, its provisions of State laws, and courts would be 
required to construe the bill liberally to effectuate its purposes. 

In view of the liberal construction requirement, certain portions of 
the declaration of purpose and policy (sec. 2) would be of considerable 
importance in determining the meaning, scope, and effect of the bill. 
These include the statements that— 
enfranchised dealers performing the sales and service functions for the customer 


or user also find it increasingly difficult to obtain a reasonable return on their 
investments; 


that— 


under some interpretations of existing law, the manufacturers and dealers oper- 
ating under the franchise system of distribution cannot effect a normal and reason- 
able control of the distribution and service of complex mechanical products;— 
and that this view of the law is anomalous in that a manufacturer 
can— 

lawfully control every aspect of the distribution of its products if it relies on its 
own distribution organization or agents but cannot do so if it relies on independent 
and small business concerns. 

The bill, therefore, undoubtedly would be liberally construed con- 
sistent with its professed purpose to increase the returns to franchised 
dealers from the consuming public, and to increase the control by 
manufacturers and distributors over independent and small retail 
merchants approaching the control that manufacturers can exert over 
their own distribution organizations or agents. 

So construed it would permit any manufacturer within its scope 
to make agreements with its dealers alllocating potential customers 
among them on the basis of the customers’ geographical location. It 
would authorize enforcement of those allocations by penalties assessed 
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upon a dealer selling to a customer allocated to another, payable to 
the dealer to whom that customer had been allocated, and would 
permit termination of the franchise of a dealer who failed to pay 
an assessed penalty. 

In addition, because the term “manufacturer” is defined (sec. 3(b)) 
to include any independent distributor of the manufacturer’s product, 
enactment of the bill also would authorize distributors to make similar 
allocations of customers among their retailers, and enforce them in the 
same way. In view of the fact that one such distributor may handle 
similar products of different manufacturers, enactment would render 
lawful a distributor’s allocation of customers among his dealers in such 
a way as to prevent retail competition between dealers in the products 
of different manufacturers. Such allocations by a common distributor 
could be the device by which different manufacturers might arrange to 
eliminate competition between each other. 

The language of the fourth paragraph of section 4 (p. 6, lines 14-21) 
is so all inclusive in what it authorizes to be done in support of the 
arrangements to be legalized that, when considered in the light of the 
bill’s statement of policy and purpose, it is difficult to predict what 
conduct in support of those arrangements would be outside the bill’s 
protection. 

S. 2042: This bill is similar to S. 997, differing principally in that it 
applies only to manufacturers, distributors, and dealers in motor 
vehicles rather than in a broader array of products, and it does not 
include explicit provisions for preemption, liberal construction, and 
full commerce power scope. 

Like S. 997, it would permit manufacturers and distributors to allo- 
cate potential customers to dealers on the basis of the customers’ resi- 
dences or locations and would permit enforcement of the allocations 
by means of penalties assessed upon a dealer selling to a customer allo- 
cated to another dealer, payable to the dealer to w vhom that customer 
had been allocated. Unlike S. 997, no limit would be placed by 
S. 2042 upon the amount of the penalty. 

Like S. 997, this bill defines the term “‘manufacturers’’ to include 
distributors, and therefore it too would authorize distributors to make 
allocations of customers among the dealers to whom they sell. 

Because it is possible for motor vehicle distributors to handle 
products made by different manufacturers, such as sometimes occurs 
now in the case of imported automobiles, enactment of S. 2042 would 
make it lawful for any such common distributor to alloc ate customers 
among his dealers in such a way as to prevent retail competition be- 
tween dealers in the products of different manufacturers. 

As in the case of S. 997, such distributor-made allocations could be 
the device by which different manufacturers might arrange to eliminate 
competition between each other. 

S. 2047: This bill is similar to S. 2042, differing principally in that 
it authorizes enforcement of the customer allocations by use of an 
incentive payment to the dealer selling to a customer allocated to him, 
rather than by use of a penalty upon the dealer selling to an unallo- 
cated customer, as in S. 2047 and 8. 997. The difference is obv iously 
one of form rather than substance. 

This bill would authorize franchises to include requirements that 
dealers maintain facilities for and render services upon automobiles 
sold and receive compensation therefor (presumably from the manu- 
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facturer or distributor), but, since such arrangements are not now 
deemed to be unlawful of themselv es, it would appear that the changes 
in existing law which S. 2047 is intended to effect are the same as those 
of the other bills. 

Like them, S. 2047 would permit automobile manufacturers and 
distributors to allocate potential consumer customers among retail 
dealers in such a way as to eliminate not only competition in the retail 
sale of one manufacturer’s products, but also competition between the 
products of different manufacturers. 

Because the bill would also legalize “any act taken to carry into 
effect any such provision” of a contract or agreement, actions far 
beyond the intended scope of the bill might be rendered immune to 
corrective action by a showing that they were attempts to implement, 
effectuate, or enforce such protected contractual provisions. 

S. 2151: This bill is very similar to the others, differing principally 
in that it authorizes enforcement of allocations by means of an addi- 
tional discount, rebate, or allowance to dealers selling to customers 
allotted to them. It also differs in that it contains a reference to the 
Robinson-Patman Act (49 Stat. 1526 (1936)), section 1 of which 
amended the price discrimination section (sec. 2) of the Clayton Act 
(15 U.S.C. 13) and section 3 of which (15 U.S.C. 13a) created a new 
Nadoiaal price-discrimination offense. 

The reference to only the Robinson-Patman Act might be construed 
as a limitation upon the intended scope of the bill were it not evident 
(both from the rest of the bill and from the chairman’s statement upon 
its introduction, as set forth at p. 9363 of the Congressional Record 
of June 10, 1959) that its purpose is to render the conduct it covers 
lawful despite any other provision of law. 

And I pause here to say I am not quite certain in view of the chair- 
man’s statement today that this is a correct construction of the 
chairman’s position on the matter. 

Because of that evident purpose, it would appear unlikely that the 
bill, if enacted, would be construed as granting exception only to the 
provisions of amended section 2 of the Clayton Act and section 3 
of the Robinson-Patman Act, but instead would be construed as also 
creating an exemption to any other statutes which might otherwise be 
applicable, such as the Sherman and the Federal Trade Commission 
Acts. 

As in the case of the other bills, S. 2151 would permit distributors 
also to make and enforce such allocations of customers, with the same 
possible consequences. 

This completes the analyses of the terms of the bills. 

Despite the differences just detailed, it is evident that these bills 
have a common purpose, that each would use similar means to 
accomplish that purpose, and that each would have the same effect 
upon the economy and the consuming public. 

Each would permit favored manufac ‘turers, distributors, and dealers 
to make arrangements, having the purpose and effect of eliminating 
competition at the retail level, in order to increase the returns obtained 
by those dealers from their customers, necessarily resulting in a 
concomitant increase in costs to those customers. I am afraid that if 
any of these bills were enacted every potential consumer of affected 
products could be made the economic captive of the dealer or dealers 
to whom allocated. 
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It seems to me to be clear that the arrangements which these bills 
propose to make legal would be contrary to the national antitrust 
policy of protecting competition and of preventing restraints upon 
and monopolization of trade and commerce, including trade and com- 
merce at the retail level. 

I believe that enactment of any such departure from present and 
longstanding law and fundamental public policy would be inconsistent 
with our competitive economic system and with the public’s interest 
in the protection of that system; that it is undesirable to create 
favored-industry exceptions of this kind to the antitrust laws; and 
that enactment of any such legislative proposals as these would result 
in attempts by others to obtain similar special legislative exemptions. 

I fear that, once started, such erosion of our competitive economy 
would be difficult if not impossible to stop, so that the decision of the 
Congress upon this proposed legislation has importance far beyond 
the automobile industry alone and public interest far beyond that of 
the public as automobile consumers alone. 

That, Mr. Chairman, concludes my prepared statement. 

Senator Monronry. Thank you very much, Mr. Kintner, for your 
statement. 

I refer to page 10. You say— 

It seems to me to be clear that the arrangements which these bills propose to 
make leval would be contrary to the national antitrust policy of protecting 
competition and of p-eventing restraints upon and monopolization of trade and 
commerce, including trade and commerce at the retail level. 

I believe you were here during my colloquy with Mr. Hufstader? 

Mr. KintTNER. Yes, sir. 

Senator Monronry. Do you agree with his presumption and with 
the chairman’s presumption that it would be possible, without viola- 
tion of the antitrust and Robinson-Patman Act or any of the other 
acts for General Motors to establish a nationwide chain merchandising 
system in which they could allocate trade territory areas for selling 
by their agents? 

Mr. Kintner. By their own agents, yes, sir; I don’t know what 
view the Antitrust Division might take upon the establishment of such 
a system by the General Motors Co. There are other factors, Sherman 
Act factors, which might be brought to bear. This would constitute 
vertical integration in an industry which is already heavily integrated, 
further vertical integration, and in which there is necessity for com- 
petitors at the manufacturing level. 

I would assume that the Department of Justice would scrutinize 
very closely such a move on the part of General Motors or any of the 
other large manufacturers. 

Senator Monroney. It would be one of the points, of course, I am 
sure in such a case, whether this was necessary or not, but if the freely 
operating independent dealerships which have long been the backbone 
of the automobile distributive pattern were to break down—with the 
difficulty of attracting new dealers or of establishing facilities or of 
performing the required services on the cars once sold—leading to a 
breakdown of the present system; and if in the interest of maintaining 
sales volume it could be shown that a direct take over by the factories 
was necessary, then there is no law other than the vertical integration 
provisions that would be applicable, is there? 

Mr. Kinrner. You are correct on that. 
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As a matter of general principle, and having in mind the circum- 
stances you detail, it would probably be lawful—absent some of these 
other circumstances that I point out that might be brought to play. 
But I would say and agree with you that as a general proposition this 
would be iewful. 

Senator Monroney. Then are we not making the antitrust law 
act in reverse in that we say that you cannot have this proposed 
system, even among 38,000 independent dealers? I assure you that 
the men in this room and those that I have seen through the years 
lack none of the competitive spirit. _Wouldn’t we be moving to closer 
held, noncompetitive situations than we would have with 38,000 
independent dealers? 

Mr. Kintner. Well, I hope that the situation never gets so bad 
that the rather drastic solution of the — which you suggest must 
be imposed by the automobile manufacturers. I feel that there is a 
great public interest in the continuation of the existence and well being 
of these 38,000 automobile dealers. I realize, coming as I do from the 
heartland of America, that these dealers perform a very fine service to 
their respective communities going beyond the performance of a 
service of distributing goods; they are in most instances pillars of the 
community and they furnish the livelihood for many members of the 
community. 

Senator Monroney. But you cut off this one vital function— 
they keep the automobile running so that your wife and mine can 
have the fender repaired or a light replaced or, even strangely enough, 
an imperfect mechanical part placed in. But in your statement I 
find nothing that goes beyond the point of sale. If this is the feeling 
of the Federal Trade Commission then I think they are unaware of the 
experience that this subcommittee has had over some 4 or 5 years of 
the vital effect of the continuing service responsibility in the service 
area that is performed after the bill of sale is written and the customer 
drives the car away. 

Mr. Kintner. As I point out on page 8 of my statement, the dealers 
are now rendering such services and being paid for such services and 
those payments are perfectly legal under existing law. I should state 

uite fairly, if there is any misunderstanding, that the Federal Trade 

ommission is well aware of the very valuable service that these 
dealers render in keeping the automobiles that they have sold in good 
running condition in their respective communities and is well aware of 
the great value of this service to the economy of the country. I cer- 
tainly want to emphasize that point at this part of the record because I 
do agree with you 100 percent in that connection. 

Senator Monronery. But you keep referring to customers alloted 
to them, as though any of these bills, and I prefer one over the other 
three may I say, could have been more carefully drafted——— 

Mr. KintNneR. We gathered that from listening to your line of 
questions. 

Senator Monroney. | object very violently when you refer to 
S. 2151 as being very similar to the others, but we will let the record 
stand on that. But this is not a question of carving up the pie and 
giving dealer A, B, or C an allocation of customers. Now I doubt if 
you drafted this part of your statement, because I just don’t believe 
with all the experience that you have had that in this great competi- 
tive whirl with ads in the paper of $1,895 for a new Ford or $1,925 for 
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a new Chevrolet, with all the competition that goes on when the word 
gets on the grapevine that you are about to buy a car, that you think 
anybody in “Government is going to be able to allocate one single 
customer to one single dealer? 

Mr. Kinrner. I think I would concede that my advocacy here in 
the interest of proving the point with which we are deeply concerned 
is strong. I would agree and concede that much, certainly. 

Senator Monroney. For example, every manufacturer is in violent 
competition with every other manufacturer. Here we have seen in 
this competitive field American Motors come up from almost nothing 
to a very competitive situation. We have seen the comeback, we 
hope, a strong comeback of Studebaker-Packard with their Lark. 

The manufacturer who gets lazy or misses the design requirements 
or has a bad mechanical imperfection, or fails to merchandise the 
product, is going to suffer. I don’t see where you feel that there 
would be any great lack of competition or that the existence of some 
assistance, however minor, which is proposed in my bill for doing the 
job you are franchised to do better is an impingement on competition. 
Now, after a long study I have discarded the penalty provision and 
felt it was impossible. It is contrary to, I think, the general feeling 
of good sportsmanship and good development. Why should a man 
making the sale be penalized for making the sale? I do feel, though, 
that it is part of the free enterprise, competitive system that you 
can reward a man for going out and trying to do a better job in 
making the sale. 

My experience in retailing is that that’s the way you build your 
sales and in doing that you build competition, by the man who is work- 
ing to try and figure ou‘ a better deal or a better trade or better sales 
pitch than his competitor has. To tie your opposition to the fact 
that because if you are making your sales and cultivating your 
prospects by superactivity, telephone calls, social affairs, whatever 
you are doing, this is a violation of our competitive system, I just 
can’t quite agree. 

Mr. Krintner. I have listened and I have found your example of 
the carrot in front of the donkey’s nose down to earth and sensible. 

Responding further to what you have said, we are aware that there 
is intense competition between the dealers for the consumers’ dollars 
at the present time. The thing we fear is that: too much legislative 
restraint may have an adverse effect upon that competition for the 
consumers’ dollar and might prevent the consumer from getting the 
most for his dollar. However, if the problem is serious enough, if com- 
petition is breaking down, if the dealers are going out of business and 
if they are not able to maintain themselves on a sound financial basis, 
and stern measures are necessary, then that is for the Congress and 
I assume that your hearings will develop how serious the picture may 
be. 

Senator Monroney. We intend to do that. But the point that I 
disagree with fundamentally is that these bills involve an allocation 
of customers. No. 1, and I think the one thing that does the most 
violence to my understanding of competition is that if a dealer is 
allowed a better discount for selling cars in the area he is supposed to 
sell, then that is going to result in higher prices to the consumer. 
Now I just can’t figure that one out. 








AUTOMOBILE DEALERS TERRITORIAL LEGISLATION 49 


I know how competitive this situation is in the automobile field and 
by giving a dealer an extra 5 percent for sales within his franchised 
area, I don’t think it is going to result in higher prices, but I think it 
could result in lower prices to the consumer. 

Mr. Kintner. As I see it, it would prevent or discourage some of 
the shopping around that does apparently take place. I heard the 
gentleman from General Motors mention about 3% percent. I 
suppose some of that might be due to the people on vacation whose 
car breaks down and they decide they are going to trade it in on a new 
car. But I assume there must be a considerable amount of shopping 
around on the part of car customers and some robbing of one dealer’s 
territory, at least in his view, by another dealer. If that is what has 
inspired the introduction of this legislation—and frankly I don’t 
know how serious the problem is—we have not made a study on it. 
We realize that this committee will make such careful study, and then 
the committee will have to balance some of these arguments I have 
used here against the hardness of the situation as you discover it. 

Senator Monronery. Let me correct these figures. The 3% percent 
as I understood Mr. Hufstader to testify to, was the amount of sales 
penalties that were extracted under the old form of territorial security. 
Now that was canceled out in 1950, and I think any of us in the room 
can agree that cross’ sales have increased materially since that time 
and perhaps would be as high as 10 or 15 percent, maybe more, I do 
not know. But the existence of a 5-percent discount, we will say, for 
selling within you own territory where you have to have these invest- 
ments that I enumerated—where you are responsible for the pro- 
motion, the goodwill, the servicing of your make of car, and all the 
other things—that additional incentive for doing a better job where 
you are supposed to fulfill the complete service requirements on the 
car until the car goes to the salvage yard, would not, I think, result 
in restricting out-of-territory sales. I mean, a man that is going to 
pick up a sale from the traveling man w ho happens to tear out a 
crank shaft a hundred miles from home is still going to sell that car 
and work out a good deal for him. 

I think you are straining at a gnat and you are apt to swallow a 
camel with this feeling that a compensatory discount for extraordinary 
development of the sales area that you are franchised to serve and to 
maintain services in would not be in the interest not only of better 
sales, better operation, but also of a lower consumers’ price in the 
long run. 

Mr. Kinrnier. We are appreciative of the chairman’s great sincerity 
in this matter and are sorry we cannot fully agree with the Senator, 
but I don’t know to what extent the problem of shopping around does 
exist and I assume you will be able to develop the figures in this hear- 
ing. I had thought that Mr. Hufstader’s testimony referred to 3% per- 
cent as being the amount of shopping around that they developed. 

Senator Monronzy. No, I understand he could give us no estimate 
of that. 

Mr. Krntner. I see. 

Senator Monronry. But this was the figure of the cases they had 
to settle. 

Mr. Kintner. I think it would be very helpful if you were able to 
get some informed estimate of the extent to which this problem exists. 
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Senator Monroney. I think some of the dealers who testify can 
probably give us a better estimate. After he sells all the cars, whether 
they go in cross territorial sales or whether they go local sales, there 
is no way he could do it. I still most emphatically object to the 
interpretation that my bill would make and enforce an allocation of 
customers. I just don’t think there could be any justification for 
language that strong or any ultimate proof that this could occur. 
I think if you were to give someone an exclusive right to be the only 
dealer in an area, in the town, of all cars, then you might be running 
into a competitive situation, but with the price raise or edge always 
between the various competitive lines, whether it be Chevrolet or 
Ford or Lark or these others, you get competition, and I am con- 
cerned that unless we do do this we will find a gradual erosion of the 
characteristics of this small business that has historically been one 
of the great contributors to our national economy. 

There are more people employed in automotive sales and distri- 
bution than there are in their manufacture. But you put it all 
together with the suppliers and you get the biggest pile of employ- 
ment that we have got in the whole United States. 

Therefore, the health of this industry should be a concern of those 
of us that wish to see the maximum in American production. 

Mr. Kintner. I realize, Senator, that the dealers of competing 
car manufacturers are chasing the same customers within their area 
and doing it, I think, quite effectively and with a great deal of spirit, 
which is all to the good. 

As I say, however, I do not know the extent to which the dealer of 
the same automobile in the next territory is poaching upon the 
territory of the other dealer. 

It may be that a very serious problem does exist there and I am 
sure you, before you are through, with your customary thoroughness, 
will have laid out the facts on it. 

Senator Monroney. Thank you, sir. 

One further point, you pick me up apparently along in the Con- 
= Record. Of course, the interpretation you cite could always 

e possible, but as I understand the bill to be drafted, as I believe it is 
drafted, and after very careful study of this problem over 4 years, I 
specifically wanted this to refer to the Robinson-Patman Act and to 
that act alone. 

The broad general language in the Langer bill and in the Schoeppel 
bill and others that permit exemptions from the Antitrust Act and 
the Federal Trade Commission Act and others, I do not wish to see 
applied because I do not wish to weaken the hand of the Justice 
Department when it has to deal with a huge corporation like General 
Motors. Some vague language in a bill referring to the Sherman Act 
might be the loophole through which monopoly could be created 
and, therefore, since the Robinson-Patman Act deals with pricing 
and with distributing pricing we specifically exempted these practices 
from that act alone, although we do not think that is required. We 
specifically exempted from that act arrangements that might be 
made to this limited degree for additional discounts for a franchised 
dealer’s sales within the franchised dealer’s area. 

Don’t you think that is pretty well confined? 

Mr. KintNneEr. We had misconstrued the Senator’s attitude toward 
the bill from this other statement in the Record, but we understood 
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this morning from your remarks precisely where you stand with 
respect to this problem and your reason for inserting the reference 
to the Robinson-Patman Act. 

I would say that it is possible, however, that the bill might be 
construed otherwise. 

Senator Monroney. Would you be good enough to submit language 
so that we could be certain that this is an amendment only to the 
Robinson-Patman Act and that it legalizes only such deviations 
in pricing. 

Now, you say in your statement as I understood it, that there is a 
strong possibility that this is legal today under—did I read that 
correctly? 

Mr. Krntner. I was talking about the recompense of dealers for 

erforming services and furnishing facilities for the manufacturer. 
But not exclusive territories. Today the manufacturer may com- 

ensate his dealer for services and facilities so long as the Robinson- 
Suman Act is not violated in so doing. 

Senator Monronry. You were referring to S. 2047, bottom of 
page 7: 

This bill would authorize franchises to include requirements that dealers 
maintain facilities for and render services upon automobiles sold and receive 
compensation therefor, presumably from the manufacturer or distributor, but 
since such arrangements are not now deemed to be unlawful of themselves, it 
would appear that the changes in existing law which S. 2047 is intended to effect 
are the same as those of the other bills. 

I see. 

Mr. Krntner. I meant to 

Senator Monroney. I misread it. 

Mr. Kinrtner. I wanted to explain that so long as there is equality 
of treatment among the customers that there is no unlawfulness in 
compensating for the furnishing of such services and facilities. But 
it must be proportionately equal under the law. 

Senator MonroneEy. But if we specifically provided in the law that 
this up to 5 percent—we don’t even mention the percentage, we say 
a percent, for these interritorial sales—was permitted under the 
Robinson-Patman Act, would we not then be at least removing the 
“no man’s land” that exists today in regard to what independent 
dealers can do or what their relationship with the factories can be in 
this case? 

Mr. KrintnEer. We haven’t faced that problem in our enforcement 
work but I would say that you would certainly be carving out a very 
definite and specific exemption to the antitrust laws. 

Senator Monroney. Has there ever been a case that has come down 
from the courts and finally adjudicated saying that even under the 
old territorial security system the penalty was in violation of the 
Antitrust Act? 

Mr. Kintner. We have done some checking of the case law and if 
the chairman wishes I can give you the benefit of what we have 
discovered. 

First, I would like to say that we will be glad to furnish this tech- 
nical assistance that you have requested this morning in keeping with 
our usual practice in dealing with this subcommittee. 

Senator Monronery. You have been very helpful in the past and 
we would appreciate having language that you feel would specifically 
limit this to the Robinson-Patman Act. 
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Mr. Kintner. We will be glad to consult with your counsel and we 
will furnish any assistance necessary to counsel for the subcommittee. 

(The following language was suggested by the Federal Trade Com- 
mission :) 

Amend the initial phrasing of section 2 of 8. 2151 to read as follows: 

“Sec. 2. The provisions of the act of June 19, 1936 (49 Stat. 1526, 15 U.S.C., 
sec. 13 and the following) shall not render unlawful any provisions contained in a 
franchise agreement between a manufacturer of automobiles engaged in commerce 
and an automobile dealer by which (1) the manufacturer and dealer establish 
etc.” 

Agreements among competitors making territorial-based allocations 
of customers between themselves have been held to violate section 1 
of the Sherman Act and such cases as Addystone Pipe & Steel Com- 
pany v. The United States in 1899, U.S. Supreme Court case; The U.S. 
v. The National Lead Company, a 1947 U.S. Supreme Court case; 
Timken Roller Bearing Company v. U.S., a 1951 U.S. Supreme Court 
case; and U.S. v. Holophane Company, affirmed by the Supreine 
Court in 1956. 

In U.S. v. American Linen Supply Company, et al. (141 Federal 
Supplement 105 at p. 115), a case arising in the northern district of 
Illinois in 1956, the Court ruled upon the suffici iency of a compiaint 
which alleged that a seller had violated the Sherman Act by entering 
into a series of separate agreements with its jobbers to accomplish a 
customer allocation similar to that which these bills would legalize 
for automobile dealers. 

Senator Monroney. Would it not have been helpful, though, since 
1950 when the afterdinner speech occurred by the then Attorney 
General, if we could have had some case brought that would have 
settled this last problem? We are talking about concrete pipe, we 
are talking about linen supplies. This is the No. 1 industry of the 
country, and would you not think if they thought they were on pretty 
good solid ground that they would have had a long history of these 
cases? But there has never been a test case brought, and I think 
only recently, last fall, they finally took action against Volkswagen. 
I think that is the first case they ever deliberately filed against an 
automobile manufacturer for territorial security activities. 

Now, I grant you these cases you cite would make interesting read- 
ing for lawyers, but here are 38,000 automobile dealers and a vast 
number of other people that would wonder how they apply, specific- 
ally, and if they are on such solid ground that the Justice Department 
can consistently oppose legislation, even the automobile pricing bill, 
as being monopolistic, then why have they not seen their way clear 
to bring a single case into court, excepting finally the Volkswagen case? 

Mr. Kintner. I believe that General Motors did abandon the 
practice. 

Senator Monroney. It was a consent agreement. 

Mr. Kintner. Following the Attorney General’s statement, they 
did not challenge the practice. They let it go unchallenged and 
went—— 

Senator Monroney. Was that a consent decree, or actual abandon- 
ment of the practice? 

Mr. KintNer. Just an abandonment. The American Linen Supply 
case, a 1956 case, which did not go to the Supreme Court—-you are 
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quite right when you say there have been no cases that went to the 
Supreme Court on this. 

That was the most recent case and it terminated in a consent decree. 
The facts are somewhat similar. 

Senator Monronry. Would not this be a proper statement, that 
Congress ought to do one of two things: Either we ought to say what 
can ‘be done in this field by authority of law, or else, correct the 
vacuum of the no man’s land that was created by the afterdinner 
speech and say that these practices will be prohibited under the 
Antitrust Act or under the Robinson-Patman Act? 

Let’s have guts enough to do one or the other; let’s do not sit here 
on a dime for 10 more years and be afraid to legislate. 

Congress has four bills before it and it is strange to me that under 
two Presidents, with the Justice Department and the Antitrust boys 
so busy they have never sent up a bill to be introduced even by request 
to legalize that which they presume, on the basis of Attorney General 
McGrath’s speech, to be unlawful. It is this stretching of the laws; 
it is this legislating by departmental expansion, I think, that causes a 
resentment of Government interference with private business; and 
certainly I think we are bound to take one or the other of these courses. 

Mr. Kinrner. Well, the Department, as I understand it from 
certain other consent settlements in recent years, has followed the 
views expressed by the Attorney General McGrath; and certainly, if 
the Congress disagrees, this is a subject that falls well within’ the 
authority of the Congr ess on which to legislate. 

Senator Monronry. Would it not be good to clarify the law? 

We are wobbling around with linen and cement pipe cases, and 
things of this kind; and whether they are in point or not, I don’t know; 
I am not a lawyer. 

Mr. Kinrner. We at the Commission have tended, perhaps largely 
due to the nature of our statutes, not to favor these per se violations 
of the law, but to look to the effect upon competition. Where we 
have met these situations like the one that I have been discussing, we 
have tended to look for the evidence of injury to competition, at least 
some evidence of injury to competition. That is our approach to the 
problem. 

Senator Monroney. All right; now let me ask you a very simple 
question. 

Take two big competitors: Ford and Chevrolet. If Ford would find 
it in their interest to authorize a 5-percent discount for interritory 
sales, and Chevrolet, which would be within its right under this bill, 
would decide not to do so, then would you not think you would have 
a swell batch of competition running if Ford dealers would suddenly 
find themselves with maybe a 5-percent extra discount to beat 
Chevrolet over the head with? 

The Ford dealers and the Chevrolet dealers are willing to take that 
kind of competition. They would like to be able to feel that if they 
are selling in the pasture that they have got to fertilize and cultivate 
and nurture, then they should be allowed without interference of 
law to be given some extra discount. 

Mr. Kintner. Well, that would be the result of your legislation. 
I am sure there would be some real hard competition. 

Senator Monroney. Is there anything in this that would prevent 
that? This is within the competitive system; certainly, | do not 
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think, with as hot as this national competition is, that you might not 
force General Motors into it after a year if it worked to the advantage 
of Ford; but that is what this free enterprise system is. It is a 
competitive profit and loss system built up by trying innovations 
through the flexibility under which our country has grown up long 
before we had a lot of these things. The Antitrust Act was passed, 
as I understood it, to relieve us of monopoly. 

I do not know how much experience you have had with free enter- 
prise dealers, but these 38,000 automobile dealers still cannot agree 
among themselves a hundred per cent what they want. 

I mean, the maximum range in favor of this is about seventy 
percent. Up to the beginning of our hearings a few years ago it was 
about fifty and one-half percent that wanted some form of territorial 
security. We think that this reward rather than the penalty may 
be a better idea, but to say that it will get these 38,000 men altogether 
and allocate customers, that is just stretching the imagination beyond 
the point which Washington can see. 

Mr. Krintner. I gather the fact that they do not agree, which 
is a very healthy sign. However, I assume a great many of them do 
agree that they do not want any competition from a dealer in the 
next territory and I cannot say as a matter of cold business practice 
that I would find any fault in their views in that connection. But 
speaking from the standpoint of an antitrust agent I do find the fault 
that [ have indicated in this statement. 

Senator Monroney. I am inclined to believe that it is one thing, if 
you take the first two bills you analyzed, where there is a penalty for 
sales, which seems to me to run against the grain of the free enterprise 
system. 

Now, you can say, well a discount arrives at the same place. Maybe 
it does to a degree, but a discount is an incentive if given for the 
purpose of selling to doctors of medicine and not doctors of philosophy, 
or various other things. I think it is human nature to be more 
competitive in the hope of a reward, and under the reward system you 
could be more competitive in the area where you are supposed to 
service and maintain a long list of things that are for the advantage 
of the dealership and for the make of the car that you are franchised 
to handle. 

Mr. Kintnzer. While I personally prefer the carrot to the stick, I 
think that the heart of the problem lies in the differential between 
customers. 

Senator Monroney. There is no lack of that and there is nobody 
who is going to allocate customers. You are not just dealing with the 
price of a new car. Every automobile dealer, if he has traded a few 
— going to have a little different view of what your old car is 
worth. 

Mr. Kintner. If one or the other of the bills pass, I would hope 
that the American customers, and maybe the dealers, would be in- 
genious enough at least to avoid full allocation of customers, because 
that, I think, would be a sorry day. 

Senator Monroney. I don’t think there could be any full alloca- 
tion. I think a fellow on a hot deal 250 miles away, if he can come 
out with a profit, is not going to worry about not getting a 5 percent 
discount. 
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Mr. Kintner. I think there is a great proclivity on the part of the 
American pulbic to get a bargain and I have no doubt that no matter 
what the law may be at the time, there will be a certain number of 
customers looking for bargains and a certain number of ingenious 
dealers trying to furnish those bargains. 

Senator Monroney. Isn’t that the basis of competition? 

Mr. Kintner. Yes, sir. 

Senator Monronery. And I do not think you are going to prohibit 
it with these bills. You permit various devices under your Robinson- 
Patman Act—carload rates and different things that you recognize as 
sales incentives. Evidently, the automobile people do these things, 
too, although Mr. Hufstader did not appear to know it; they find it 
good to give bonuses. 

Mr. KintNeER. He was a little worried about the Robinson-Patman 
Act with me sitting back there in the room, Mr. Chairman. 

Senator Monroney. We thank you very much, Mr. Kintner, for 

our appearance here and we would appreciate your suggested 
lemehes to limit this bill to pricing under the Robinson-Patman Act. 

Mr. Kintnzr. It is always a pleasure to appear before you. 

Senator Monronry. The committee will stand in recess until 3:30, 
owing to meetings of the Appropriations Committee which it is neces- 
sary for us to attend. 

(Whereupon, at 1:05 p.m., the committee was recessed, to reconvene 
at 3:30 p.m. of the same day.) 


AFTERNOON SESSION 


Senator Monroney. The Subcommittee on Automobile Marketing 
will resume its sitting. 

The next witness, Mr. H. L. Galles, Jr., president of the National 
Automobile Dealers Association, accompanied by Mr. T. F. Abbott, 
Jr., chairman of the national affairs committee and individual dealers. 
I believe you have your friend, Dr. Kirks, with you, from the NADA. 

Mr. Abbott will testify separately. You may proceed in your own 
way, Mr. Galles. We appreciate having you here and the opportunity 
to hear your views on this important point. You are president of 
the National Automobile Dealers Association? 


STATEMENT OF HERBERT L. GALLES, JR., PRESIDENT OF THE 
NATIONAL AUTOMOBILE DEALERS ASSOCIATION; ACCOM- 
PANIED BY DR. ROWLAND KIRKS 


Mr. Gauss. That is correct. 

en Mownroney. You are an individual franchised dealer your- 
self? 

Mr. Gauss. That is correct. 

Senator Monroney. Will you state how many years you have been 
in this field? 

Mr. Gates. Our family has been involved in this since 1908. I 
have been active in it since 1928. 

Senator Monroney. Your family has had an agency since 1908. 
What franchise has your family and firm had? 

Mr. Gauies. The family connection has been with Cadillac since 
1908; we have an indirect interest in a Chevrolet dealership that we 














56 AUTOMOBILE DEALERS TERRITORIAL LEGISLATION 


have had since 1933; and we have had Oldsmobile since 1935, with 
Cadillac. 

Senator Monroney. Continuously since 1908 your family has been 
associated with the General Motors family of cars, the Chevrolet and 
the Cadillac? 

Mr. Gates. That is correct. 

Senator aeiaaboier. Fine. We appreciate having you before us 
because we value the current experience that is found in the field where 
the hard contact is, where the dealers meet the customer’s resistance 
and practices. Also we would like to know whether it is as easy as 
being able to allocate customers by law. We would be happy to 
have you proceed in your own way. 

Mr. Gautues. Thank you, Mr. Chairman. I would like to read 
this prepared statement, with addition of a few comments I have made. 

Senator Monroney. You may feel free to go off the text any time 
you wish. 

Mr. Gauss. I am Herbert L. Galles, Jr., a Cadillac-Oldsmobile- 
Chevrolet dealer from Albuquerque, N. Mex., and I have the honor 
of serving as the current president of the National Automobile 
Dealers Association. As an official spokesman for our association, | 
appear before you today to explain the necessity as well as the urgency 
for the enactment of S. 2042. 

Two other dealer members of our association will follow me and will 
augment my testimony. It is my desire, with your permission, to. 
present to the committee the reasons why the majority of the Nation’s 
authorized dealers favor the passage of S. 2042. 

There are approximately 35,000 franchised automobile dealers in 
the United States today. By “franchised automobile dealers” we 
mean those who are under contractual arrangements with a manu- 
facturer or distributor to sell new automobiles and trucks. The 
National Automobile Dealers Association is composed of some 21,000 
of these dealers. The majority of franchised automobile dealers are 
small businessmen as measured by virtually any economic yardstick 
of size. Approximately 68 percent of the NADA members sell fewer 
than 100 new cars and trucks annually. 

Cumulatively, however, the new car dealers are one of the most 
important factors in our Nation’s economy. The franchised auto- 
mobile dealers nationally have an estimated net worth of $4.4 billion. 
They employ approximately 700,000 persons with an annual payroll 
of $3.1 billion. In the year 1958, they paid an estimated $170 
million in property, income, and other taxes. 

These same dealers spent an estimated $225 million on advertising. 
Their total retail sales in 1958 amounted to more than $27 billion. 
Some 4.7 million individual new automobile sales were transacted, 
in addition to 8.3 million used car sales, in 1958. Statistics show 
that $14.2 billion of automobile paper was extended during that 
same year. 

The importance of the individual dealer in his own community is 
significant. The average dealer has a net worth of $110,000. He 
employs on the average 19 people. Without reading all of the sta- 
tistics which are set forth below, it is evident from the examination 
that the franchised automobile dealer employment, as a percentage 
of the total retail employment in each State, is noteworthy. 
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Number of 


Percent auto dealer payroll of total retail States 

ME huis aheacet aed of eae wok Or ae eee nee 1 
NT a tae ar cle nanny Ss eh od, chad Soren St tall roe nd ee oe roa 2 
OU U6 One ho bee ce nwe sed See Wec eae we ese ds Ree ee eee 10 
AOTC t ok aw us tit eer ee «eer sangre s len anetbnn sane eee a> aus 14 
BO UO ni 2 a as wink sem si aa a ; sea ‘i 14 
A GO oe in ine « spac cos Sea nee tae “ crete “ 1 
A OE Se ct al pie ; ae a wees. 3 3 
Cee Wirth wus 5 oo ng ee bee é ii atwoneateetecen 2 
BO biocide Ow cee ea ro ei ne a eee ee <i eee a 2 

TOM -— apucacccansada cet enecccetawene a= wee eae sa 2 ee 49 


Source: Census of Business, 1954. 


Likewise, the payrolls of franchised automobile dealers as a per- 
centage of the total retail payroll in each State is a major one. 


Number of 


Percent of auto dealer payroll of tetal retail States 
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Source: Census of Business, 1954, 


The average dealer paid an estimated $4,500 in property, income, 
and State taxes in 1958. He spent on the average of $5,£00 in his 
community on advertising; his average retail sales last year were 
$720,000. 

Despite the importance of the automobile dealer, his normal profits 
have been squeezed out of his sales and at the same time his cost of 
doing business has risen radically. The following table shows that 
dealer’s profits before taxes plummeted radically in the years imme- 
diately following the disappearance of the seller’s market created by 
the Korean crisis and the tremendous unfilled customer demand follow- 
ing World War II. ‘The same table shows that new car production 
continued apace during that period; and retail sales volume was high} 

















| Dealer | | Dealer 
operating | operating 
Year Registra- Produc- profit Year Registra- Produc- profit 
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Federal | Federal 
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1 Ist quarter. 


Senator MonroneEy. May I ask, this is your dealer operating profit, 
that would be your profit on gross sales and service less cost of sales 
and service and merchandise; is that correct? 

Mr. Gaturs. That is correct. Your gross profit less your operating 
expenses and the only thing it does not include is income taxes. 
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Senator Monroney. It is not a percentage of return, necessarily, 
on investment. It would vary with different investments. This is 
the net profit on sales and service. 

Mr. Gauss. Correct. 

Senator Monroney. After all deductions excepting for Federal 
income tax? 

Mr. Gauss. Correct. 

Senator Monroney. I note from 1956, 0.8 percent; 1957, 0.7 per- 
cent; 1958, 0.2 percent; and in the first ‘quarter, which is relatively 
new in the model year when you could expect big sales, it is 1.2 per- 
cent. That does not necessarily bear out your normal seasonal varia- 
tion does it? 

Mr. Gauss. There is no assurance that as we get into our cleanup 
that would not be dissipated to a great extent. 

Senator Monroney. This is a cumulative figure of all the NADA 
members; is that correct? 

Mr. Gauuzs. It is a survey of approximately 5,000 statements. 

Senator Monroney, 5,000 financial statements? 

Mr. Gauuxzs. Correct. 

Senator Monronry. Then with that margin so close to the line, 
0.8 percent or 0.2 percent, it must mean that a great many of them are 
actually in the red. 

Mr. Gauss. That is correct. 

Senator Monroney. Some of them obviously would make 6 percent 
on sales, some few very successful dealers, and to bring this figure 
down to this almost invisible amount above the red there would have 
to be a great many of those 5,000 that were in the red instead of in the 
black; is that not correct? 

Mr. Gauss. That is correct. 

Senator Monronry. You don’t have that percentage, do you? 

Mr. Gauges. For your committee’s information we can secure it 
and furnish it for you from our survey as to the estimate. 

Senator Monroney. I would like to know the percentage of those 
surveyed that were actually in a loss position. I think it would be 
illustrative. They say nobody is losing any money, but this 0.2 per- 
cent, that is the average of the 5,000, instead of meaning that all 
5,000 are above. 

Mr. Gatures. We would be very happy to furnish that to you. 

(It. was subsequently testified that 35 percent of the NADA dealer- 
ships were operating at a loss. according to a business management 
survey for the year 1958.) 

Senator Saaaneesony: Thank you very much. 

Mr. Gates. It is our view that the necessary profit opportunity of 
the dealer has been seriously impaired because of the lack of distribu- 
tion based on proper production related to true market potential. 
And, with your permission, I would like to ad lib there with the point 
I am not trying to imply an over production, I am talking about allo- 
cation of production and distribution as the statement will further 
outline. I wanted to bring out the word “over production” is not 
being condemned there. 

It appears that the future of the franchise automobile dealer is 
dependent in large measure upon proper and equitable distribution of 
his manufacturer’s products. 
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Any abnormal distribution immediately deteriorates a dealer’s true 
potential both as to sales. volume.and services he can provide his 
customers. 

Distribution problems seem to have a direct bearing upon a dealer’s 
ability to furnish proper services to his customer. Of course, rendering 
proper service is immediately related to customer good will and return 
business. 

A dealer’s responsibilities for capitel investment, number of per- 
sonnel emploved, proper facilities, maintaining adequate inventories 
and most important, providing proper services to his customers nmrust 
all be based upon careful surveys of the true market potential of his 
designated area of responsibility. The market so established must, 
in turn, be assured to that dealer so he can provide norma! distribution 
of the proper number of new vehicles and service in order to war- 
rant such dealer’s investment. 

In bringing the problems of distribution to the attention of our 
manufacturers we have been told by them that they cannot correct 
many apparent abuses in distribution due to existing Federal legal 
barriers. For this reason we are before you now. Basically, we 
propose to remove such barriers for those manufacturers who feel 
that better distribution can be accomplished through establishment of 
assigned areas of sales and service responsibility. 

The matter of clarifying the present law has been one of continuous 
consideration by the dealers of America over the past 10 years. 

It has been the object of official action by the officers and directors 
of the National Automobile Dealers Association throughout this 
period. 

The matter has been the subject of extended negotiations with the 
Department of Justice and other agencies of our Federal Government. 

At the 41st annual convention of our association in January of 1958, 
our 55-man board of directors unanimously reasserted its belief that 
permissive legislation which would permit the manufacturers and their 
dealers to work out together whatever plan they desired, within the 
framework of the legislation enacted, to improve the marketing and 
servicing of automobiles would be of greatest help to the automotive 
industry and the buying public. 

This action has been affirmed at each board of directors’ meeting 
since then. 

Late in the last session of the 85th Congress, legislation dealing 
with this problem was taken under consideration, but the adjourn- 
ment of that Congress prevented full deliberation on the matter 

To determine whether there was still a current need in this area, 
the subject was referred to our entire membership in March of this 
year by means of a poll conducted by a prominent and respected 
independent research organization. 

It was. an exceptionally successful poll because of the unusually high 
percentage of returns—52 percent. 

Those who did not mail in their answers were scientifically sampled 
by over a thousand telephone calls. Referring to this sampling, the 
research organization stated: 


According to our best estimate, if every nonrespondent were called, the total 
variance would not exceed 2 percent. 
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The composite result of the survey showed that a substantial 
majority of those voting favored congressional action to resolve the 
matter. For that reason we sought the introduction of S. 2042. 

S. 2042 is designed to aid automobile distribution. And, more 
importantly, it is in the public interest. 

The concern of the manufacturers over their present inability to 
take the desired business steps covered by S. 2042 has been prompted 
by the consistent attitude of the Department of Justice, announced 
publicly for the first time in 1949 by the then Attorney General, 
J. Howard McGrath. He voiced the opinion that such business 
arrangements ‘‘may be’’ in violation of the antitrust laws. 

Persistent efforts on our part to convince the Department of Justice 
and the manufacturers that such is not the correct interpretation of 
current statutes dealing with this subject have been to no avail. 

You will recall that at the time the President of the United States 
signed into law Public Law 1026, the dealers’ ‘“Good Faith” or ‘‘Day 
in Court” Act, he stated: 

The legislation represents a serious congressional effort to deal with the abuses 
Congress found to exist. At best I believe it constitutes only a partial solution 
to the problem. 

However, in view of the findings of Congress on the special conditions in the 
automobile industry, which may be of a temporary nature, | am approving the 
bill. At the same time, I am directing the antitrust enforcement agencies of the 
Government to review the conditions in the industry which brought about the 
demand for the legislation, to determine whether they continue to exist, to study 
alternative or different solutions to the problem, and to make recommendations 
for appropriate action by the next Congress. 

We consider adoption of S. 2042 as essential to the survival of the 
retail segment of the automobile industry and to the benefit of the 
motoring public, and we appear before you today to urge enactment 
of this bill, which will clarify the law by removing all doubt as to the 
legality of such arrangements in the event the manufacturer chooses 
to adopt them and to put them into effect with their respective dealer 
bodies. 

| would like to add one more point. 

Mr. Assort. Would you indulge us just a moment, Mr. Chairman? 

Senator Monroney. Yes. 

Mr. Gauues. Mr. Chairman, we were trying very hard to tie in 
some information from our office which would bring out what was 
indicated in the hearing this morning in regard to the amount of cross- 
selling. We thought that we might have some information in the 
office and counsel has just reported we did not have a survey. 

We just have information that has been gathered from State con- 
ventions and various visits with dealers that have run, as a rough 
estimate, I should say 20 percent of the volume is now in that cate- 
gory and I would like to use that statement to introduce something 
that comes to my mind personally and a problem that confronts our 
industry in the recruitment of new, young people into our business. 

That is a challenge that we are trying to handle and it is quite 
difficult to create the desire of a young employee to become a salesman, 
to train him to be a salesman, to train him to be a part of the industry, 
let him create the sale, literally sell the car and then get to that par- 
ticular point and find that his sale has deteriorated because of an out- 
side sale even though he has sold his product. It has a direct relation 
to our employee relations and I wanted to add that in as an aside. 
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I want to close again by saying that it is a great privilege to present 
our views and I sincerely thank you. 

Senator Monroney. I thank you very much for that splendid state- 
ment. 

Let me ask you a few questions. I do know that you are having 
this trouble in bringing i in new salesmen, young men that are looking 
for an opportunity to go ahead in the automotive world in the starting 
point which oftentimes is in a salesman’s position. 

These young men, I think, have been discouraged. First, I think 
they were discouraged before the enactment of the automobile price 
disclosure bill because the most strident and most false claims of a 
thousand or two thousand or your old car and we will tow it in was 
frustrating to the new, enterprising, and ambitious young man who 
knew that this was becoming a phony deal that could not possibly 
bear the light of honest examination. 

That would badly damage the ability of any enterprising dealer to 
build up a normal sales volume within his own area which he had 
investigated, to serve and to stay there as you have stayed in Albu- 
querque in a family business since 1908. 

May I ask you, also, if cross-selling and its growth—which you esti- 
mate from the basis of information at various State conventions has 
increased from 1950 from 3% percent, I believe Mr. Hufstader said, 
to an approximation or a guesstimate of 20 percent—that this is again 
destroying any hope of recruitment of new men because there actually 
is no sales territory which they can properly develop and look forward 
to that territory yielding over the vears a return of business that 
would normally be theirs in competition with other makes and other 
types of cars. Is that correct? 

Mr. Gauxs. That is correct and it is deteriorating the basic concept 
that dealers of our size have developed of a young man who starts in 
the business, creates the business, and maintains contact with his 
customer and can depend on the repeat buyer as his source of business. 

Senator Monroney. You heard the testimony this morning when 
we were talking to Mr. Hufstader about the various bonus plans that 
were given for stimulation of professional sales and for metropolitan 
area discounts and other things of that kind, did you not? 

Mr. Gatuzs. Yes, | heard that. 

Senator Monroney. The opportunity for greater profits by going 
beyond the territory which you would normally be expected to serve 
has now a built-in incentive in it to look at the other side of the fence 
just as eagerly as you look at your own side of the fence for merchan- 
dising, is that correct? 

Mr. Gauues. May I clarify in my mind the question there. Do 
you mean the incentive for us to develop the territory outside is a 
new aspect of —— 

Senator Monroney. Well, in other words, if there are quotas and 
other sales gimmicks for a greater allowance, sales at certain periods 
of the year and all, which there are under present arrangements, you 
have almost a built-in incentive to engage in cross-selling. You can 
increase your profits, you increase perhaps your discounts in some of 
the special deals that are given at the closeout of model years and 
things of that kind, if you go into the other man’s territory and try 
to cream it. 

Mr. Gauss. That is correct. 
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Senator Monroney. So, instead of the Attorney General’s after 
dinner speech helping to clarify the situation it has merely confused 
it and compounded something that the original system from perhaps 
1908 when your family started in the business until 1950 was a pretty 
well set area of cultivation of sales within the franchised area. 

Do you not believe that it is the duty of the Congress, if there is this 
no man’s land in which the Supreme Court has not held directly on 
any automotive case, to clarify the status of territorial security or 
additional discounts for sales in the area of service responsibility or 
procedures contained in the other bills that are now pending? If 
the Justice Department or the Federal Trade Commission wish to 
expand the antitrust acts or the Robinson-Patman Act to include 
coverage which is not clearly stated in them, to prohibit this type of 
cooperation between manufacturer and dealer to produce the maxi- 
mum sales effort in the franchised areas, then they ought to have 
courage enough to come to Congress and ask for a definite and positive 
expression saying that these actions are illegal; don’t you agree? 

Mr. Gauuzs. I certainly agree with that. 

Senator Monroney. In other words, we shouldn’t just leave it in 
an untested and unadjudicated no man’s land where it is today? 

Mr. Gauuzs. It is just deteriorating our industry with a mis- 
understanding. 

Senator Monroney. No one has ever defined it and the only thing 
we have is a few lawyers down in the Justice Department who were so 
busy opposing the Price Identification Act last year they didn’t 
have a chance to look at United States Steel or the merger of banks or 
anything of that kind, but they were spending their time on items 
dealing with some 35,000 or 38,000 independently franchised dealers 
whom they were afraid were going to monopolize the industry in this 
country. 

Mr. Gatues. While I have the opportunity may I go on record as 
saying what the price labeling law has done to assist our industry in 
just what you have commented on? 

Senator Monroney. It brought about some degree of stability in 
a very important segment of our economy. ‘The largest single 
segment, I think, is the automotive industry when you take all the 
parts and all the branches of it, including the large-scale employment 
in the smaller communities of each State which I believe you stated 
earlier had some 

Mr. Gates. The percentages are on page 

Senator Monroney. I was looking for the employment figures, 
which are often overlooked 

Mr. Gauues. 700,000. 

Senator Monroney. 700,000, which is often overlooked in favor of 
the numbers that are engaged in the building and manufacture of 
automobiles. 

Mr. Gauuzs. That is correct. 

Senator Monroney. This is the other side of the coin where you 
have 700,000 people drawing an annual payroll of $3.1 billion and 
creating a market demand in total retail sales of $27 billion, which is 
a considerable piece of business in anyone’s language. 

Let me ask you, if there is a relationship between the sales and the 
service, those seem to me to be the two things that an automotive 
dealer is engaged in. He is engaged in. sales, he is engaged in services, 
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and there is a definite financial relationship between these two, is 
there not? 

Mr. Gates. There is a definite relationship and, of course, our 
statement is that a quality dealer must provide services, he must 
build facilities to take proper care of the number of cars that he sells, 
but if that market is disturbed he is in a position of not knowing what 
his potential is. 

Senator Monroney. Sales and service are the Siamese twins of 
the automotive industry? 

Mr. Gauges. That is correct. 

Senator Monroney. One is dependent on the other. That is, if 
the sales branch fails to yield new car sales then the burden of main- 
taining the service facilities will have to be passed on with higher 
charges to the customer who must still have his car there in that 
area and receive service? 

Mr. Gates. That is correct. 

Senator Monronry. It is easy to go 200 miles to buy a car and 
drive it back. But it is a little bit of a nuisance every time you have 
a little bit of work to be done on it to have to drive it 200 miles to have 
it serviced. 

Mr. Gattes. That is correct. 

Senator Monroney. So, if your sales would go down, say by 50 
percent, due to cross selling, then to maintain the service facility 
that is there, the lack of income from sales would have to be reflected 
in the cost to the consumer on the service end? 

Mr. Gates. That is correct. 

Senator Monroney. So with this idea of feeling that these bills are 
going to allocate customers and therefore bring about higher prices to 
the consumer, there is also the other side of that picture, that if the 
sales go elsewhere than the load will have to be borne by the customer 
who lives in that area and who probably has no other dealer in that 
particular town that could service the car, and therefore he would have 
to take a day or 2 days off to drive it to be repaired. 

Mr. Gates. With a loss to the customer and lack of public interest, 
of course. 

Senator Monroney. Of course, and a loss of employment in this 
particular town. 

Mr. Gauss. That is correct. 

Senator Monroney. In this survey, will anyone else from NADA 
testify as to this survey that you conducted? 

Mr. Kirks. It isn’t our plan, Mr. Chairman, to make a detailed 
presentation of the survey. If there are any questions that the com- 
mittee wishes to ask that are not interpretive of the technique of the 
independent agency who performed the survey we will attempt to 
answer them. If you wish to inquire into the scientific methods 
employed in actually conducting the survey the Alderson Associates, 
Inc., who were employed for this purpose are available to testify or 
to provide information to the committee. 

Senator Monroney. The point I am making is that you are here 
supporting one bill, and there are four bills before the committee. 
The testimony of the NADA goes in favor of the passage of S. 2042, 
the bill by my distinguished colleague, Senator Schoeppel. I was 
wondering, I think we should discuss the question on which this poll 
was taken. I think that is quite important because this is the voice 
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of 52 percent, I believe you say, of the NADA dealers in expressing 
themselves, and I believe it w ould be wise to put in the record at this 
point—have you read it—exactly what subject the dealers were polled 
on. 

Mr. Gauuszs. I will be glad to read it from the questionnaire. 

The other questions were merely clarifying as to the model, the year 
the dealer was in business, the size of the town, and make and model, 
but the specific question I assume you are interested in is as follows: 

Are you for or are you against the following permissive legislation: Legislation 
which would permit an automobile manufacturer, if he and his dealers so desire, 
to include a standard provision in his franchise agreements which would increase 
the dealers, incentive to concentrate his sales and service effort in his factory- 
assigned area of responsibility, and please check the box opposite your answer. 

And the first answer was: I am for such permissive legislation; 
I am against such permissive legislation; I am indifferent to such per- 
missive legislation; and last, I am undecided about such permissive 
legislation. 

(Following are pertinent extracts from the NADA poll: 





NADA MEMBER DEALERS’ ATTITUDE TOWARD PERMISSIVE LEGISLATION 


Summary table 











Number 

or percent 

Attitude of NADA 

member 

dealers 

Sagas saiignaecialcigeeiitincinn let agisiscilgiipintninltion etl ‘a al 
Number of dealers responding by mail. Sheela Stith naccdenatand oe ee 10, 050 
Sample of nonrespondents interviewed by telephone... _.--_.--.------- édabl 1, 001 
UN NNT bb 0 ok ws ede eRe cawewtianuedadudscese | 11, 051 
Percent of dealers. ---.- Senwnbeniaaes as gettdorsentodanehahen es jonknas a 100.0 
fa epeentniase 
il disdain’ ee aint é . 59. 2 
Against - : pesawbsnaagedantcthinms ous ‘ ‘ 26.4 
Indifferent - : scnnhacgda th dagbuded sptabeblentabacts ged polit 3 --=-| 3.7 
Undecided ones ni ome aon 10.2 
Viewpoint indeterminate !_...........-..------..----. . peal ide 5 
| 








1 Dealers who failed to check any answer to this question, or who checked 2 or more conflicting answers. 


Question.—Are you for, or are you against, the following permissive legislation: 
Legislation which would permit an automobile manufacturer (if he and his deal- 
ers so desire) to include a standard provision in his franchise agreements which 
would increase the dealer’s incentive to concentrate his sales and service efforts 
in his factory-assigned area of responsibility? 

Sampling variability —The above figures are based in part on a telephone sam- 
pling of nonrespondents. Since this was a strict probability sample, the range 
ean be computed within which the sample may differ from the entire group. 
For all practical purposes we may conclude that the above percentages differ 
by less than 2 percentage points from results which would have been obtained 
through telephoning of all nonrespondents. 





| 
| 
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TABLE 1.—By year first franchised 



































1 

Total | | Indif- | Unde- | View- 

Year et For | Against | ferent | cided point 

| | (percent) | (percent) | indeter- 

Number | Percent | | minate 

ote | -| | poem oan 
Total number of dealers.- 11,051 | 100 | 59.2 26.4 3.7 ‘| 10.2 | 0.5 
iene! koko S | 1,179 | 10 | 57.6] 25.5 | 6.2 | 10.4 3 
ae en ; 1, 525 100 §2.7 | 29.6 | 4.3 13.2 2 
IE subg ciccatningsgiscaied | 2121 | 100| 61.8] 26.2 3.0 8.5 5 
1944 or before..................- |} 6,154 100 | 60.3 | 25.8 ae 10.0 | 6 
Undetermined... .-....--..---- 72 | 100} 45.9] 20.8 1.4 13.9 | 18.1 
QOuestion.— When did you first become a franchised new-car dealer? 
TABLE 2.—By volume of sales 
. . on ) 

Total | Indif- Unde- View- 

Average annual sales volume, ot | ferent | cided point 
1956-58, inclusive | | For | Against | (percent) | (percent) | indeter- 

| Number | Percent | minate 

sca Na ital cael 
| 

Total number of dealers..|_ 11, 051 | 100.0} 50.2| 26.4 | 3.7 | 10.2 | 05 
I i Sib aeieereeanieisoe | 6,838 | 1000] 57.6 27.2 3.5 11.3 | 4 
ee eee 2, 623 100. 0 | 63. 0 24.2 3.6 9.0 2 
SN nies coca sasaie cactsestiicinlegeciai 1, 058 | 100. 0 64.0 | 24.2 4.7 6.9 | 8 
BO NE OVER coscenoccbccccssuece 410 100. 0 | 55.8 | 30.7 3.9 7.9 1.7 
Undetermined L cnnoniente natin 122 100. 0 37.4 | 29.3 6.8 13.9 12.6 





Question. —What is the total number of new cars and new trucks which you 
sold during each of the calendar years 1956, 1957, and 1958? 


TARLE 2a.—According to share of aggregate sales volume } 


Share of 





aggregate 
Attitude sales 

volume 
represented 
Percent of aggregate sales volume represented. ..................--..-.----.-.--------- 100. 0 
i tees oi bea abate wb ic noite tien tt dade ic bs oles Rts Sabian elated 59.3 
a i aise Ta tain dies ceed casa bash cithggnaee deg dni oon amet aaentoeiameneah tds aietan ata beni ae 27.5 
Indifferent ..-..-..- iitiMaddthistncnideuads watiabiwearnaDemad aad ss as iiitclln See ca Win taal ale eaieie 3.9 
II 5 - scuticinainint aurick ine tein ok deem anda enna bikin a aeaieaiedal iene aan ead 8.7 
Viewpoint inde paretiiete: sc 5288 tt ed ae oe eee od ae eee re .6 


1 This table was computed on the basis of a detailed classification of dealers by average annual volume of 
sales (1956-58), from the answers to question 2, before the consolidation of responses into sales-volume 
brackets shown in table 2 preceding The table is to be read as follows: ‘‘“NADA member dealers who 
voted for permissive legislation represent 59.3 percent of the total sales volume (in numbers of units),’’ etc. 
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TaBLE 4.—By number of competitors in dealer’s principal make 














Total Indiffer- | Unde- View- 
Number of other dealers in For Against ent cided point 
principal make, in area (percent) | (percent)} Indeter- 
Number | Percent minate 
Total number of dealers 
BSE cea pensccucs 11, 051 100.0 59. 2 26.4 3.7 10.2 0.5 
a ee ia ge ad 5, 643 100. 0 59.9 24.8 3.7 11.2 4 
Ras inithanledi is indian tentesibiaainimtedinie 3, 856 100. 0 60.1 27.1 3.4 9.0 4 
EE Dice dh cnamknaninwnned 1,124 100.0 55.5 29.4 4.9 9.9 3 
oe a ee ree 356 100.0 51.0 33.0 3.8 10.1 2.1 
SIPING. o.oo cnnencntnncan 72 100. 0 31.5 32.6 Lek 15.2 19.6 





Question.—In the area which you regard as your primary sales area or zone of 
influence, how many other dealers are there in your principal make? 


TABLE 6.—By type of dealership location 





Total Indif- Un- View- 
Location of dealership For Against ferent decided point 
(percent) | (percent) | indeter- 
Number | Percent minate 
Total number of dealers..| 111,051 100. 0 59. 2 26. 4 3.7 10. 2 0.5 
In“a city of 500,000 or more 
population or its suburbs: 
Main business section_-.---- 475 100.0 49.2 31.0 4.1 13.7 2.0 
Not main but within city 
SE thos tanauaadnewee 501 100.0 59.2 26.8 4.9 8.4 ot 
"In suburban area_..__._..--. 506 100.0 59.5 22. 2 6.6 11.4 3 
In‘’ city of 100,000 to 499,999 or 
its suburbs: 
Main business section... -.- 523 100.0 65.1 19.6 6.1 6.9 2.3 
Not main but within city 
PE diintCbdntintnrcmesune 321 100. 0 68.0 20.8 3.9 6.7 .6 
In suburban area.........-- 169 100. 0 47.9 30.9 3.4 13.8 4.0 
In a city of 50,000 to 99,999 or 
SR octneccsetenstose 763 100. 0 74.3 14.2 3.4 7.9 o 
In a city of 20,000 to 49,999 or 
I oc cininancemietmmisicns 1, 588 100. 0 72.5 17.5 2.6 6.9 5 
In a community of 5,000 to 
ee 3, 619 100. 0 60.3 25. 8 3.9 9.7 3 
In a community of under 5,000- 2, 902 100. 0 47.5 35. 4 3.4 13.3 .4 
on dcmipmedemdabinn 155 100.0 46.4 25. 2 4.5 12.9 11.0 





1 The sum of the numbers may exceed the total to the extent that some respondents had more than 1 
ocation. 


Question.—Which of the following best describes the location of the dealership 
to which this questionnaire is addressed? If this dealership sells new cars at 
more than one location, please check all appropriate boxes. 


Table 7.—By single-point, multiple-point, or metropolitan classification 








Total Indif- Un- View- 

Classification of dealer For Against | ferent decided point 
(percent) | (percent) | Indeter- 

Number | Percent minate 
Total number of dealers-- 11, 051 100.0 59.2 26. 4 3.7 10.2 0.5 
ci eininmaanneieninait 8, 382 100.0 58.6 27.3 3.3 10.4 4 
ee 1, 091 100.0 63.0 23.3 4.3 9.3 nm 
i iiimnccsccnnencsns 1,419 100.0 60.2 23.8 5.0 10.0 1.0 

CC ELSE AE 15 100.0 70.9 10.5 9.7 8.9 0 
I nigiccuseinenncee 144 100.0 46.5 30.0 5.8 9.5 8.2 


——— ee Sao 
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Question.—For general purposes, into which of the following classes do you fall? 


TABLE 8.—B1 States 


















Total View- 
For Against Indif- Unde- point 
State (percent) | (percent)| ferent cided indeter- 
Number | Percent (percent) | (percent) | minate 
(percent) 
Total number of dealers__ 11, 051 100. 0 59. 2 26.4 3.7 10.2 0.5 
PE buncttsonddaditoumeda 161 100. 0 69. 2 17.2 4 12.4 8 
(I ccd eetennignonamaaiian 62 100. 0 47.7 18.9 11.4 21.2 8 
De keh an caemidedaupincemines 136 100.0 60.7 26.4 2.3 10.2 4 
NIN. ciuinaiduneteas newtasent 655 100.0 62.4 21.9 4.8 9.7 1.2 
CIs cs ccscinindipratsoidls dp mis niieek ohbaaate 131 100.0 63.0 15.4 | 10.4 10.8 4 
PE icicgdcwnchachacunade 142 100.0 67.1 22.3 2.3 7.3 1.0 
BRNO + > cneweucunseneonasdaun 28 100. 0 56.9 32.8 Le 8.6 0 
District of Columbia._......._- 20 100. 0 25.0 40.0 5.0 30.0 0 
IIs oh acces atts nanninameen einai 211 100.0 63.5 20. 2 5.0 10.8 5 
194 100. 0 62.2 25.1 4.4 8.0 3 
lll 100. 0 66.6 25.2 1.7 6.5 0 
588 100. 0 58.6 26. 4 5.1 9.3 .6 
300 100. 0 55.3 22.9 9.9 11.6 3 
357 100.0 68, 7 21.1 1.0 9.2 0 
279 100. 0 55.8 33.6 1.1 9.1 4 
144 100. 0 72.1 21.4 .8 5.3 BS 
120 100. 0 71.3 12:3 5.4 11.1 0 
95 100. 0 54.8 37.4 2.1 5.7 0 
135 100.0 63. 6 26.6 2.9 6.1 8 
299 100.0 64.0 25.6 2.6 7.3 -5 
424 100.0 55.9 36.0 1.0 ym 0 
328 100. 0 45.8 29.6 8.4 15.2 1.0 
126 100.0 53.7 41.2 1.4 3.7 0 
236 100.0 63.1 27.4 1.9 6.8 8 
127 100. 0 59.8 31.4 .8 7.2 -8 
160 100. 0 55.5 27.3 5.5 11.4 -3 
v 28 100. 0 52.1 37.5 2.1 8.3 0 
New Hampshire..............- 64 100. 0 63. 2 25.7 8.3 2.8 0 
IN & castacuscussnseded 363 100.0 59.4 27.1 3.0 8.6 1.9 
SEIN inetininh sacticssnniicnas idseettiatial 68 100. 0 71.3 20.3 -8 7.6 0 
tt ONE ti caJaccenekitndetiase 580 100. 0 56. 0 33. 0 2.2 8.6 2 
pe 385 100.0 56.4 36. 6 3.7 2.9 -4 
BE Fe cnicnanddcbnnacans 110 100. 0 66. 5 19.1 1.0 12.9 re 
i tiddanbaddiuctianetinnenieoath 618 100.0 55.9 27.1 6.7 10.0 3 
incl cinbinn eilcicinbleaie 194 100. 0 71.5 21.0 9 6.3 3 
i adniacstdctassadecdcescs 181 100.0 60.9 19.7 3.0 16.1 3 
PNR nin canctnaghnde 794 100.0 55.8 27.8 3.6 11.8 1.0 
a niet dation panes 47 100.0 58. 2 18.2 11.0 12.6 0 
a eee 115 100.0 63.1 15.2 -8 20. 5 4 
I ia cial clades 105 100. 0 63. 6 18.4 4.7 12.4 9 
EE cecsdeancuscaducensde 170 100. 0 52.0 34.2 3.2 9.5 22 
0 eee 474 100. 0 44.9 29.0 6.7 19.2 mn 
SiR cil mak vsidiecinssstoabeseitiagcient idee 91 100. 0 54.7 30. 4 2.2 12.1 6 
PE did schecacihgiinim biceudielhciaas 55 100. 0 81.5 12.3 4.4 1.8 0 
PK «2: eipsinnaberdiapiecnamianaed 300 100. 0 56.6 24.6 1.0 17.8 0 
i iiss re uiomiien 243 100. 0 68. 7 21.0 2.9 6.9 6 
Fa I is tac dass iedsaenansigididons 147 100. 0 65. 5 24.6 2.0 5.9 2.0 
PI stiaiastasicnicsniidin incich cian 285 100. 0 51.6 25. 5 1.7 20. 8 .4 
i tentstiducadassnsnineee 59 100.0 83.9 6.8 0 9.3 0 
Miscellaneous and undeter- 
NE 7.2 cckcncadadbetaneensh 6 100.0 50.0 33.3 0 16.7 0 


1Includes respondent NADA member dealers outside the boundaries of continental United States. 


Senator Monroney. The reason I am asking this is that you are 
testifying in favor of S. 2042, but all four bills that are before this 
committee are to the ultimate objective of an arrangement that 
would increase the dealers incentive to concentrate his sales and service 
efforts in his factory-assigned area of responsibility, is that correct? 

Mr. Gates. That is correct, to increase his incentive, that is the 
way it was worded. 
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Senator Monroney. Now the total number of dealers responding 
by mail was 10,050, I believe. 

Mr. Gauurs. By mail: 

Senator Monroney. Yes. 

Mr. Gauges. Correct. 

Senator Monroney. The sample of nonresponders interviewed by 
telephone was 1,001, which gave you about a 52 percent response of 
some 11,051 members of the NADA. 

Mr. Gauss. Correct. 

Senator Monroney. As I read the figures, 59.2 percent were for 
some type of legislation that would permit these arrangements. 

Mr. Gauges, Yes. 

Senator Monroney. This is on page 15. Against this were just 
slightly more than half, or 26.4 percent. 

Mr. Gates. That is correct. 

Senator Monroney. Those are the two figures, I think, the com- 
mittee is concerned with; 3.7 percent were indefinite, they did not 
feel strongly one way or the other; 10.2 percent were undecided; 
and for a half of 1 percent the viewpoint was indeterminate. 

Mr. Gauss. That is correct, and, of course, we have checked those 
figures. When you take out the indefinite and undecided and inde- 
terminate answers, as explained in detail in this firm’s report, we come 
up with the figure, I believe it is 69.2 percent, of the number that 
made a definite indication were favorable, as compared with 31 per- 
cent who were opposed. 

Senator Monroney. It is indicated there was a definite preference 
of 69.2 percent of the dealers. I believe you have another page here, 
some very interesting figures, although > you took it by makes and ether 
things, by volume of sales. I think that is very important because 
some of our people in the various bureaus think this is an effort to 
monopolize or it is an effort to help the big dealer to get ahead of the 
little dealer. As opposed to the 59.2 percent for and the 26.4 against, 
or translating that into those that had definite decisions it was the 
69.2 percent of those making a decision that were for some sort of 
legislation. As I read your figures, the largest bracket of dealers, 
those with annual sales of 750 cars and over, responded at the lowest 
figure of those who were in favor of legislation? 

Mr. Gautzes. That is correct. 

Senator Monronry. That is 55.8 percent. 

Mr. Gauues. As compared to, yes, 30.7 percent again. 

Senator Monroney. In your intermediate brac kets, from 150 to 
349 car sales, the response was 63 percent favorable out of the total. 

Mr. Gatues. Correct. 

Senator Monroney. And in the 350 to 749 sales bracket the re- 
sponse was 64 percent favorable. ‘Those are your intermediate to 
middle-sized dealers, are they not? 

Mr. GALLEs. They are. 

Senator MonroneY. And even your very smallest dealer, with 
from 1 to 149 sales, responded 57.6 percent for as against only 27.2 
percent against. 

Now, translated into percentage figures, and I am not that good on 
mathematics, you would have about 65 or 66 percent of the smallest 
dealers who gave a definite answer that responded favorably or ap- 
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proximately two-thirds of them were in favor of some form of reward 
or incentive plan for cultivation of their own areas? 

Mr. Gaties. That is correct. 

Senator Monroney. And the lowest figure of all was in the large 
dealer group, although even they are still strongly in favor of some 
type of incentive plan. 

Mr. Gatues. That is correct. 

Senator Monroney. So, it would appear to me that across this 
whole spectrum you would find that all groups of dealers, big, middle 
sized, and small, are in favor of—are strongly in favor of some type 
of incentive system? 

Mr. Gates. Incentive systems. 

Senator Monroney. That has changed considerably since our sur- 
vey, which was conducted by our own marketing subcommittee in 
1954 or 1955? 

Mr. Gates. 1954 or 1955. 

Senator Monroney. We had a bare 51 percent or slightly below 
51 percent of the dealers who felt like attention should be given to the 
territorial security feature. At that time we were talking only in the 
terms of the old territorial security. 

Now, as an individual dealer, not as president of the NADA—and I 
recognize you are here in a dual capacity, although not necessarily in 
a conflict-of-interest capacity—you are bound, of course, by the action 
of your board of directors. 

Mr. Gauges. That is correct. 

Senator Monroney. As an individual dealer, do you have any 
choice or preference, based on your own individual operations, based 
on the long history of your firm, as to whether the incentives which 
you mention in the poll, how they could be maintained? Should it be 
maintained by charging back to a dealer selling outside of his terri- 
tory this payment to the dealer in which the buyer lived, giving back 
to him money which had been collected in the sale, or by rewarding 
sales within his franchised area by an additional discount feature? 

Mr. Gauues. Mr. Chairman, speaking again as you have qualified 
it, as an individual dealer, because representing NADA we have not 
had the opportunity—— 

Senator Monroney. I appreciate that; you don’t need to answer 
it if you don’t wish to, but anybody that has been in the business since 
1908 is a valuable witness, because it is this criminal side of this whole 
automobile picture that interests me, that people are—here is a three- 
generation business. I mean, there are cases where we find dealer- 
ships which have rendered this long and faithful period of service; 
sometimes not only three generations in the business, but selling to 
three generations of customers or more as well. 

Mr. Gatues. That is correct, sir. In fact, in our instance we do 
represent three generations. I have a young son who is in the business, 
so I am speaking personally because literally NADA has not had an 
opportunity as a board of directors to review your bill. 

My feeling would be that we are interested in either type of system 
as a dealer, provided we can get the approval of Congress and provided 
a second step goes into effect, that we can work it out with our manu- 
facturers where they will put it into effect. 

We are facing two problems there and we must recognize that 
inasmuch as it is permissive, will it be workable? 
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Senator Monroney. Do [I infer from your remarks that you are a 
little more afraid that the manufacturers would not put into effect 
agreements, if legalized, to provide for better discounts for sales 
within the franchised area, that they would be less apt to do that and 
more apt to provide for the old penalty system? 

Mr. Gauss. Frankly, counsel has mentioned we have not heard 
from the other manufacturers, we have just to go on what we heard 
General Motors represent this morning, and I couldn’t interpret from 
their action just what they would do. We did work under the old 
system that they referred to this morning, liked it very much, but 
I think, speaking again individually, it is the hope I have that out of 
this hearing will come a workable plan that will solve the problem 
and that our manufacturers will enter it if their dealers want it. 

Senator Monronery. It is kind of a question of what is good for 
General Motors being good for the country, or what is good for the 
dealers being good for Congress. 

I mean, we are faced with what appears to me, from the General 
Motors testimony, is that certain conversations have been had, per- 
haps, with some of the leaders of the industry that General Motors 
would be more apt to put out a 1950 model of territorial security with 
the penalty than they would the 1959 model with a better discount 
arrangement for cultivation of this trade area. 

Mr. Gatues. We were interested in their statement—I don’t believe 
they made a statement this morning that they would not do it, I 
think their comment was it would be difficult, that might be the word 
that they had. 

Senator Monroney. Do you see any great difficulty between the 
two? I would hate to sit on the board which their testimony stated 
they would use to enforce this. Of course their proposed bill would 
give a complete waiver to the Dealers’ Day in Court Act whenever 
there was a failure to repay, which would mean the dealers could be 
terminated no matter what the assessment for repayment for outside 
territory sales might have been. 

Mr. Gauges. I would be most anxious to be clear that we are not 
doing anything that endangers our day in court, of course. 

Senator Monroney. As I read both bills, they would provide for 
a penalty to a dealer who sells outside of his territory, and you have 
told us your impression from conversations, as best you can arrive at 
it, is that 20 percent of the total are outside territorial sales. Now, 
this would mean a withdrawal of 20 percent of the total automobile 
sales which this year will run approximately 6 billion vehicles. About 
20 percent of that is a pretty substantial figure; it looks to me like 
that would be in the neighborhood of over 1,200,000 cases in which 
not fines, but repayments would be demanded from franchised dealers 
to be given to the dealer in whose territory the customer lived. 

Now, it seems to me that that doesn’t present any minor adminis- 
trative problem and that the other plan would involve only the 
submission and certification of a respected dealer that he had sold 
these cars and this was the list of cars that he had sold, this was 
where the customer lived and this is where the mortgage was filed 
in the country, and this was where he was paying his mortgage—I 
mean where they bill him and where the insurance is made out. It 
seems to me that you would thereby be able to arrive at almost as 
simple an enforcement proposition as you would by the other method 
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of ascertaining whether the man was in the franchised area for the 
proper length of time before he bought a car from a dealer in that 
area. 

Mr. Gauss. I believe also that the burden of this 20 percent that 
we were talking about might decrease. We still feel that as the 
dealer merchandises his products in this way, by taking care of his 
own customers and giving facilities, that maybe this 20 percent will 
decrease and that it would be less burdensome to the dealer. 

Senator Monroney. Go ahead. 

Mr. Gates. I would just like to mention, Mr. Chairman, the 
point that I interpreted S. 2042, Senator Schoeppel’s bill and Senator 
Langer’s bill, S. 997, would not provide the same impact on Public 
Law 1026, and I would like to bring out the point that under Senator 
Schoeppel’s bill, No. 2042, on line 15 of page 3, we included this 
provision: 

Fair and equitable methods or procedures are established for insuring that 
infringement payments are made promptly— 
and so forth, whereas in Senator Langer’s bill, on page 6, line 22, it 
comes out rather specifically: 

It shall be lawful for a manufacturer to terminate the franchise of any dealer 
who does not fulfill the obligation— 
literally in our interpretation there is a difference. We were not 
imperiling Senator Schoeppel’s bill that way. 

enator Monroney. On that same page 6 of the Langer bill, 
it says: 
A manufacturer may establish or provide methods or proceedings, sufficient in 
its opinion— 
that is the manufacturer’s opinion— 


for insuring that infringement payments are made promptly and for the de- 
termination of any dispute between dealers or between a dealer or dealers and 
the manufacturer as to where a sale is made, where a purchaser resides or is 
located, or any other issue arising between or among them relating to territory 
security under this act. 

Now, it seems to me that maybe you are getting into a situation 
where you may be repealing some of the guarantees and protections, 
at least under the Langer bill, that are given to you in the Dealers 
Day in Court Act. 

Mr. Krrxs. May I comment on that, Mr. Chairman. That is 
very definitely the case, and it is the reason the position of the NADA 
is that we support Senator Schoeppel’s bill in preference to Senator 
Langer’s bill. In our judgment there is no question about the latter 
impinging upon the benefits conferred by Public Law 1026, and as 
Mr. Galles has testified it is not the intention of the association to 
support any legislation which is going to take away any of the benefits 
conferred by Public Law 1026. Certainly the portions which you 
have read from page 6 of S. 997 could very easily encroach upon that 
statute and, therefore, S. 2042, in our judgment, is preferable to S. 997 
for that one reason alone, if for no other reason, but there are other 
reasons that we feel that S. 2042 is preferable. 

Senator Monroney. Do you feel that it is necessary to amend 
any other laws other than the Robinson-Patman Act? I know 
Senator Schoeppel’s bill, and I believe Senator Hruska’s bill gives 
far greater latitude in the suspension of certain phases of these pro- 
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tective acts for the general public. For that reason in my bill I limit 
it specificially to the Robinson-Patman Act because our study in- 
dicated that this was as much latitude as is needed to legalize the 
advancement of additional discounts for interritory sales. 

Mr. Gauss. May I refer that to legislative counsel? 

Mr. Krrxs. I would prefer, Mr. Chairman, not to give you an 
off-the-cuff answer to that question, because this morning was the 
first time that we knew of the position that General Motors was taking 
and we have not had the opportunity of making an exhaustive study 
of that approach in your bill. Certainly to afford us an abundance of 
precaution I would say that Senator Schoeppel’s bill in making these 
provisions lawful under any existent law would eliminate any possible 
doubt of there being some lingering apprehension, and if I interpreted 
or heard correctly the General Motors, testimony this morning, they 
felt that there may still be some doubt under the other antitrust laws 
as to whether or not they could put in these arrangements even if you 
amended the Robinson-Patman Act, and if you make the bill not- 
withstanding any statute you eliminate any question. 

Senator Monroney. You also open up loopholes big enough to 
drive a General Motors bus through instead of a Chevrolet, which is 
not the purpose of this committee. We don’t wish to weaken or 
diminish the true purpose of the antitrust act. 

Mr. Kirxs. We understand that. 

Senator Monroney. That is the reason in my bill we referred only 
to the Robinson-Patman Act which gives definite prices for the achieve- 
ment to definite ends which we feel would be good business and stand- 
ard practice in promoting additional volumes of sales. 

Mr. Krrxs. I think, if you would accept an off-the-cuff opinion of it, 
sir, that we would certainly be willing to run the risk of proceeding, 
so far as we were concerned, under an amendment to the Robinson- 
Patman Act, not fearing the others 

Senator Monroney. In other words, you are not appearing here 
asking us to—not necessarily asking us to amend the antitrust act. 
You do have rare cases before your association where the 38,000 
dealers have been guilty of monopoly or conspiracy in restraint of 
trade or elphantitis as to size, is that correct? 

Mr. Krrxs. We hope that only those laws which are necessary to 
be amended to permit these arrangements to go into effect are 
amended and we don’t wish to embrace any other statutes into it, sir. 

Senator Monroney. Senator Schoeppel? 

Senator Scnorrpe.. There is only one comment that I would want 
to make. 

I note here there are approximately 35,000 franchised automobile 
dealers and your association is composed of 21,000—approximately 
21,000 of these dealers, which means that outside your organization 
in relation to your franchised automobile dealers there is a difference 
of about 14,000 there. 

Now, in the taking of this poll obviously, as in the case of your 
business there, Mr. Galles, and your family connection, you have had 
the benefit of what was in the franchised contract, the protected 
territory situation, let’s say, as well as the present contracts that are 
free of it, haven’t you? 

Mr. Gauss. Yes, sir. 
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Senator ScHorprEL. And I presume that there is a reasonable, 
fair percentage of the people who voted or expressed a desire in this 
poll who had the benefit of what existed before? 

Mr. Gates. That is correct. 

Senator ScHorpreL. And you feel that that poll represents a 
pretty coldblooded cross section of views with respect to some type 
of legislation being enacted that will permit you to go back to this 
type of approach? 

Mr. Gates. That is correct, and the poll, if I might add this, makes 
a breakdown of those dealers who were in business during those partic- 
ular years when territorial security existed, and I believe it brings 
out there was a more favorable trend in that group rather than in the 
others. 

Senator ScHoEPPEL. Looking at the table on page 4 of your state- 
ment, if this continues on down the line in your industry with the 
very low dealer operating profit before Federal i income tax, someplace 
down the line here a lot of fellows are going to run out of some steam, 
which brings me to this conclusion, that I don’t know exactly what it 
is going to take by way of legislation, but in order to give the con- 
suming public and the automobile industry adequate assurance of 
proper service and of sales of these eutomobiles, from the standpoint 
of the manufacturers, there have to be some protective features 
written into some type of an agreement, or legislation that will stand 
up, as I view it. 

Now, that being the case, as Senator Monroney mentioned a while 
ago, if it involves the chenging of certein of these protective laws and 
statutes which you now have and which have been tried and tested in 
the courts, obviously, as I take it, it would be your association’s view 
that you do not want to weaken those laws, but you do want to have 
the changes made that will permit you to have some type of operating 
agreements here on protected territories that wiil in turn guarantee 
better service to the public and yet some reasonable rate of return 
to the dealer. 

Mr. Gauugs. That is correct. 

Senator ScHorPPEL. Now, I have just been wondering, sitting here 
listening to this testimony here, over against the approach that is 
provided for in the measure which I have offered, which was based 
upon your survey, and that which has been suggested by Senator 
Monroney’s bill and one other here regarding an ‘adjustment period 
by way of proper discounts, which of the two would be the most ex- 
peditiously handled? 

Would 1t be that which would require the dealer to pay back or 
would it be that which would provide for a discount, which obviously 
would be determined at the end of some period? 

Mr. Gauss. Senator, I do not believe we can answer that—when 
you say expeditiously handled—until we have an understanding as to 
how our manufacturers would react to such a permissiv e provision. 

Senator ScHOEPPEL. I understand that, but let’s assume that we 
are going to try to face this thing. We are just wondering here as to 
the impact of either of these laws, if they are passed, either of the two 
theories I should say. 

Well, now, would it be more expeditious handling if a dealer who 
invaded your territory, and it was proven to be that way, had to pay 
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you back, or to work out some adjustment under the other theory, 
on a discount basis, on a proper discount that you would be getting? 

Maybe you folks have not gone into that, but I am just sitting here 
listening to this. 

Mr. Gates. We were under the difficult position of not having 
been able to discuss Senator Monroney’s bill with our board. I can 
add this information, that my understanding of the old type of penalty 
- you have classified it and I would like to have one of the Chevro- 

et 

Senator Scoonpre.. I am kind of being the Devil’s advocate on the 
other side. 

Mr. Gautzs. I am trying to recall, the old provision was that there 
were two types, one where it was voluntary and secondly, where 
they had to actually find the variation. In other words, if you sold 
from a dealer who had wrecked his car or was disabled and the dealer 
voluntarily paid this premium for the home-selling dealer to take care 
of it there was one fee, and the second fee is where he did not volunteer 
that payment and the manufacturer had to go through with it. 

That was my recollection of the old system under which we operated. 
Some of the other dealers here can tell you more about it. 

Mr. Kirks has emphasized again that we are still in this position 
that we do not know how feasibly it might work out. We first want 
to see the dealers’ willingness and, secondly, the program by which the 
manufacturer can work it out. 

Senator ScHorprpEL. What we are up against here, what members 
of your association are confronted with, is this picture; namely, at 
the present time in a sense you have no territorial protection by reason 
of what has been disclosed here regarding the former Attorney Gen- 
eral’s position and the fear of running afoul of some of the laws, some 
of them criminal in nature. 

Now, what has to be done in your judgment, and I am giving every- 
body the benefit of good faith in their approach on this thing and I 
know that that is the case. We first must get the attitude of the na- 
tional Congress here through some type of legislation that will first 

ermit an adjustment and then it is your job, you people in your 
industry from the distributors’ and dealers’ standpoint, to try to sell 
your automobile manufacturers in going through with the next step. 

Mr. Gauuzs. That is correct. 

Senator ScHorrPeE.. Isn’t that exactly where you are at present 
time? 

Mr. Gauuzs. That is exactly it. 

Senator ScnorpPe.. It is a cinch you cannot get them to do it if 
these fears continue to exist and this situation develops and that is the 
reason for these four measures in here at the present time. Congress 
actually feels, as do some of us in responsible positions around here, 
that we ought to at least try to eliminate this no man’s land area. 

I do not know which one of these bills is going to finally shape up and 
come out of this committee, but I do feel that we do have a responsi- 
bility to consider these measures and maybe some other matters that 
may come up after we go in executive session as a result of these hear- 
ings, and come out with something that will permit you people to go 
to your manufacturers with the next stage. 

By doing that I have a feeling from what you fellows are testifying 
to here that you can come nearer stabilizing your industry and get 
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better, constructive, more practical service to the public using these 
automobiles than you can under the present system, the way it is now. 

Mr. Gauss. That is correct; you have certainly summarized our 
position. 

Senator Monroney. Senator Thurmond, excuse me, do you have 
any questions? 

Senator THuRMOND. Go ahead with your question. 

Senator Monroney. You do not approve of the Langer bill because 
of the greater power detailed to the manufacturer in establishing the 
claims that can be made against the infringing dealer. Do you feel 
that paragraph 3 of the Schoeppel bill is adequate? It reads, “fair 
and equitable methods or procedures, are established for insuring that 
infringement payments are made promptly, and for the fair and 
equitable determination of any dispute between dealers or between 
a dealer and the manufacturer as to where a sale is made, where a 
purchaser resides or is located, or any other issue arising between or 
among them relating to territory security under this act.” As I read 
this I see no final judge as in the Langer bill that would specify who 
is going to find that this was an infrongement and to levy that claim. 

Obviously it would have to be the manufacturer, would it not? 

Mr. Kirxks. With this reservation, the answer is, ‘‘Yes,’” Senator 
Monroney. We feel that when you couple the language that you 
have just read with the provisions of Public Law 1026 and a dispute 
arose, if the matter were not adjusted within the industry between 
the dealer and the manufacturer and the manufacturer took inappro- 
priate action, then the dealer would have the opportunity to go into 
a Federal court and let a judge and a jury, or judge, determine whether 
or not the steps taken by the manufacturer were legal. 

It is hoped and expected that workable machinery would be set up 
within the industry so that these matters would be resolved before 
whatever body is set up or whatever machinery might be employed 
without the necessity of going into court. But if definitive action 
were taken by the manufacturer, by that I mean canceling a dealer 
because they in a completely autonomous autocratic fashion resolved 
that this dealer was in error, therefore, they canceled him, that dealer 
should have his rights under Public Law 1026 to go before a court, 
go before a judge and his peers and let an independent tribunal resolve 
the matter. 

We do not want to revest into the manufacturer complete discretion 
of having the life of a dealer in the palm of their hands with no re- 
straints whatsoever. 

Senator Monroney. I am sure the dealers I know do not wish to 
give that power. 

Mr. Kirxs. I don’t know of any that do. 

Senator Monroney. The Schoeppel bill does not confer by its 
words that power, but the final determination of whether dealer A 
has violated the territory of another 10 or 15 times in a current month 
has got to be made by the manufacturer. He is the only one that 
can make dealer A pay back dealer B this 5 percent, or whatever the 
amount shall be, I don’t believe that amount is limited in the Schoeppel 
bill. 

Mr. Krrxs. It is not, sir. 

Senator Monroney. Now, very definitely, if they canceled the 
dealer for failure to salute and obey immediately and instantaneously, 
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he could go into court. But a lot of these dealers just do not like to 
be plain worried to death and nibbled at by claims and they would 
go ahead and pay them without perhaps being able to have an appel- 
late right to a joint commission of dealer and manufacturer, whereas 
the reward approach rather than the penalty approach is, I think, 
one that could be administered without ruffling the feathers of either 
of the dealers that are competing. 

A man sells his own territory; hooray, he has made a sale in his 
own territory at long last and is entitled to 3 or 4 or 5 percent addi- 
tional reward for that. He is to be congratulated in winning the 
award. On the other hand, the cross-selling dealer just does not give 
a darn because he has not had any of his blood taken to give it to the 
other dealer who did not make the sale. This business gets kind of 
competitive, I am sure you know. I have lost some friends at times 
by buying a car from this dealer instead of from another dealer. 

We have that political exposure that is a little bad sometimes, but 
it is there, and vou know it is there, particularly in the towns that 
we are talking about. 

Therefore, [ think you find the better public relations opportunity 
from the point of view of the dealer who is being rewarded. He is 
going to feel a lot better when he is able to bill the factory and say, 
I sold these 50 cars this month and that here are the names and the 
addresses and the place of the filing of the mortgage and where the 
insurance was sent to and all this, that these are bona fide residents 
and I want my 3 or 5 percent additional discount. 

I think this is preferable to pulling on this other dealer for a trans- 
ferrance from what he has already had and put in the bank, back to 
his competitor who may be just across the county line or something. 

It seems to me that your enforcement and everything else I have 
learned in the several years 1 have been studying this would be far 
better administered; it would leave a better taste in the mouth of the 
dealer, the competing dealers, and I feel certain it will leave a better 
taste in the mouth of the contractor than saying no provision of law 
shall render unlawful provisions contained in a franchise agreement 
which brings into play the Federal Trade Commission, the Antitrust 
Act and all that. We merely specify the exemption under the 
Robinson-Patman Act, that discounts for this purpose shall not be in 
violation of the Robinson-Patman Act—I do not think they are 
anyway, but we cannot prove that in this no man’s land and, therefore, 
we legislate it as the intént of Congress to clear it up. 

Do you see anything very greatly different from giving a discount 
for sales in an area than giving a discount for sales to a doctor or to a 
lawyer or to a newspaperman or to other officials? 

Mr. Gauuas. No, sie. 

Senator Monronry. Do you see anything fundamentally different 
from a factory promoting the sales of its goods, judging that this will 
be a sales promotion result, in saying, sure, this is going to be a general 
3 or 5 percent discount for all the sales that you make in this trade 
area of yours? 

Mr. Gattas. I see no difference. 

Senator Scuorpre.. I would like to ask one other question since 
we just received information we have a live quorum over on the floor 
and we’ll have to get over there. 
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Isn’t it true that both the dealers and the manufacturers, by reason 
of experience, know that the old so-called, if you want to use the word 
“penalty” system was workable and would be workable if made legal 
now. 

Mr. Kirxs. That is correct. 

Senator ScHorrre.. That is the crux of the situation we have to 
work around here. In order to bring out of some of this type of legis- 
lation with the feeling and the attitude or the views expressed that it is 
illegal, once we can get around that, we do know and you men know 
that the old law was s workable. Is that a fair statement? 

Mr. Kirxs. That is correct; if we can eliminate the legal barriers 
it puts us in the position to develop a very workable plan. 

Senator Monroney. I think we had better recess the hearing at this 
point. 

(Off the record.) 

Senator Monroney. The committee will stand in recess—we have 
just learned we can continue a while longer. That is fine. 

1 have no further questions. 

Senator Scuorerre.. | have no further questions. 

Senator Monronny. Mr. Abbott, I believe is ready to appear. 

Mr. Gauss. Thank you, sir. 


STATEMENT OF THOMAS F. ABBOTT, JR., CHAIRMAN OF THE 
NATIONAL AFFAIRS COMMITTEE OF THE NATIONAL AUTO- 
MOBILE DEALERS ASSOCIATION 


Mr. Assotrr. Mr. Chairman and gentlemen of the committee my 
name is Thomas F. Abbott, Jr. I have been a franchised new car 
dealer for 20 years. For the past 7 years, I have served as the director 
for north Texas on the board of directors of the National Automobile 
Dealers Association. 

I testify today in my capacity as chairman of the national affairs 
committee of NADA in support of 5. 2042. 

During my service on the board of directors, I have been a member 
of the business man: igement committee, as well as chairman of the 
national affairs committee for 2 years. I have attended the national 
conventions of our association each year for the past 20 years. 

This background experience, when added to 20 years as an automo- 
bile dealer, and when coupled with the service that I have had in my 
city and State associations, has given me an insight into dealer prob- 
lems and operations which justifies my opinion on this proposed legis- 
lation pending before this committee. 

Over the years, I have heard the subject under consideration 
referred to as ‘‘territory security,” “protected territory,” “areas of 
service responsibility,’ and by various other titles, cussed and dis- 
cussed in every State in the Union. I believe I have heard all! the 
arguments pro and con on territory security. Out of it all, I have 
ended up with certain clear-cut views as to why I believe territory 
security is desirable, and I wish to present them to you for 
consideration. 

No matter how you look at it, the words, “‘protected” and “security” 
are not the most popular w ords in our business voe ‘abulary. They 
conjure up mental pictures of discrimination and selfishness. Those 
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of us in the automobile business are familiar with these terms by virtue 
of traditional usage, and we know that such implications are not true 
as applied to what we are seeking in our factory-dealer relationships 
by urging the enactment of S. 2042. 

The public accepts the fact that the milkman, breadman, iceman, 
and paperboy each has a specified route. This is not done in the inter- 
est of selfishness or protection, but to provide service and eliminate 
duplication of effort on the part of the individuals concerned. 

It does not mean that only one dairy, one bakery, one ice company 
or one newspaper can sell in that area. It does not demand that the 
consumer buy from the supplier servicing that particular territory. 
Nor does it prevent the housewife from refusing to buy from any of 
the suppliers serving her area in favor of making her purchases at the 
neighborhood grocery store or supermarket, or the man of the house 
from picking up his paper at the corner newsstand. 

There is no restriction on freedom of choice. The same applies to 
the franchised automobile dealer and his efforts in seeking legislation 
for the protected territory clause in his franchise. This clause was in 
his agreement with his factory until 1949, and it did not impose 
restrictions on the practices of the purchasing public. 

We do not seek the imposition of any restrictions now. We believe 
a customer for an automobile should be guaranteed the right of 
buying from whom he pleases, when he pleases and where he pleases. 

Let me say now I don’t believe a return to territory security will 
solve all the problems with which we in the retail end of the business 
are currently faced or will be confronted in the future. Our 
business has become so complex and involves so many facets, that we 
may almost be compared with the human body. 

Fixing one’s teeth need not have any bearing upon the need for 
glasses or vice versa. Correcting either deficiency will help the overall 
general condition of the body. In my opinion, such would be the case 
with respect to restoring territory security to the dealer body. It 
will help, provided other things are also attended. For the moment, 
however, we are discussing only territory security. 

When a dealer enters into a selling agreement with his manufac- 
turer, he obligates himself not only to sell that manufacturer’s new 
automobiles and trucks within a defined area and to provide satisfac- 
tory facilities necessary to perform this selling function, but he further 
obligates himself to provide the necessary facilities and personnel to 
give the owners of his make automobile the service which will keep 
those cars safe and in good working order. 

For a great many years the business structure, upon which the 
automobile industry was built, was strengthened, because the manu- 
facturer analyzed a territory to determine its sales potential; the 
manufacturer assigned dealers to the territory in numbers sufficient 
to meet the potential; and, because the dealer’s capital requirements 
and his physical facilities were in proper proportion to permit him to 
provide sales and service commensurate with his customer potential. 

All of these things insured that the public would receive the best 
possible service after they had bought from a franchised dealer that 
American necessity—the automobile—provided the dealer tended to 
his business and did what he was supposed to do. 











AUTOMOBILE DEALERS TERRITORIAL LEGISLATION 79 


President Eisenhower put it this way, in his telegram to NADA on 
the occasion of our national convention in Washington, D.C., in 
January 1956: 

As key figures in automotive distribution, you play a vital and important part 
in our economy. But in your industry, the role of the retailer does not end when 
a delivery is made tothe consumer. At that time your true function commences— 
that of rendering continuing service to the owners of automobiles and trucks. By 
your discharge of that function, you contribute to the speed, comfort, and safety 
of American road transport. 

Through the years, the investments of small businessmen who com- 

ose retail distribution increased by millions of dollars, as dealers who 
had accepted contractual responsibilities to render services increased 
both the sales and their ability to serve. Furthermore, under this 
intraindustry relationship, the finest kind of public and customer re- 
lations were built up. 

Throughout this time 3 percent to 5 percent of the selling price of a 
new automobile was apportioned to the servicing dealer—either 
directly from the selling dealer or from the factory, thus permitting 
the customer to receive the continuous service expected by him from 
a dealer in the zone of influence where he resided. 

This procedure, which permitted a complete freedom of choice on 
the part of the buying public, was a major factor in the growth and 
development of the automobile industry. 

In 1949, the clauses governing territory security were removed 
from the various sales agreements. The results were not felt until 
about 1953 when there came into being a strong buyer’s market. 

The chaotic condition of the industry since 1953 is well known. 
Action is needed if the industry is to perform its economic role in a 
way that will result in the utmost benefit to the buying public. 

Many dealers say that under today’s market conditions they are 
not able to realize a fair market return which is essential to a success- 
ful business operation. ‘This is demonstrated clearly by the industry’s 
figures of profit on sales before taxes which have just been presented 
to you by the president of our association, Mr. Galles. 

According to these dealers, there are several reasons for this con- 
dition. The turn to a hard competitive buyers’ market is one. 
Another is the obligation to bear a service responsibility on vehicles 
sold by other dealers. 

Dealers tell us they were able to bear this service responsibility 
when afforded territory security. 

Again, as previously referred to by Mr. Galles, ever since 1959, 
when the old territory security provisions were removed from our 
respective franchises by the various manufacturers, there has been 
an increasing interest on the part of some of the members of NADA 
in seeing the former provisions restored. 

As a result of this sentiment, this subject has been constantly before 
NADA since that time. 

You may recall that NADA had pending before the last three 
Congresses bills designed to make it possible for the manufacturers 
to safely reinstate these provisions, provided they desired to do so. 

None of these bills passed, so the affliction they were designed to 
cure still remains with us in spite of the fact our heart condition was 
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corrected by the enactment of Public Law 1026, the “day in court’”’ 
“good faith’? law, and our price allergies were stopped by the 

passage of Public Law 85-506, the Monroney “‘truth in labeling’’ bill. 

Based upon the indisputable fact that the automobile is an absolute 
necessity in the American way of life, it is beyond debate that what- 
ever makes that automobile available to the using public and keeps 
it in efficient and safe operation is in the public interest. Such is the 
case with protected territory. 

Since the inauguration of the automobile business, practically 
every type of merchandising technique has been employed to sell new 
automobiles. Out of the crucible of trial and error, the current 
franchised dealer system has been found to be the most practical. It 
may, therefore, be reasoned that the franchised dealer eg is 
indispensable to the merchandising of new automobiles in Americ: 
today. 

To establish a dealership requires a substantial outlay of money 
The average investment for the new car dealerships in America today 
is $110,060. To interest a man in investing $110,000 in a business, 
some reasonable assurance must be afforded him of the opportunity 
of making a fair return on his investment. Assignment of a protected 
ter ritory is an important factor in entic ing him to enter the business. 

The dealer must be accorded some marke ‘t potential protection when 
- nature of a franchised arrangement is such that: 

The manufacturer establishes the amount. of capital a dealer 
sits invest and the amount of working capital he must maintain; 

2. The manufacturer decide 's the question of where a dealership is 
to or established, the type of buildings and facilities to be maintained; 

The manufacturer establishes the personnel requirements of the 
dealership and the stock of cars, parts, and accessoires to be main- 
tained, and 

The manufacturer determines the nature and extent of sales and 
service to be rendered to the public. 

Otherwise he is not a free agent to establish his own economic 
success in this business venture. Protected territory does tend to 
stabilize market potential, thereby enhancing the likelihood of 
successful business operation. 

The high cost of operating a dealership necessitates an irreducible 
minimum sales volume. Protected territory contributes toward 
insuring the minimum volume of sales. 

The maintenance of adequate facilities and personnel to put into 
proper usable condition new automobiles coming from the factory is 
a situation unique with the automobile industry. The necessity for 
service as a last step in an assembly line production makes it mi anda- 
tory that adequate dealerships be maintained to properly “make 
ready” new cars and trucks before delivery to the purchaser. Pro- 
tected territory contributes to insuring the existence of such dealer- 
ships by tending to stabilize their market area and delineating their 
area of service responsibility. An absence of protected territory does 
not do this. 

The unique nature of the automobile, which requires important and 
essential warranty service work after delivery to the customer, neces- 
sitates the existence of successful and efficient dealerships. Pro- 
tected territory will contribute to the presence and preservation of 
such dealerships. 
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An automobile dealership is a unique business in that the nature of 
the product sold and serviced imposes upon the operation of a dealer- 
ship certain fixed operating costs, plus fixed net loss which is incurred 
on nonreimbursed warranty expenses. 

To avoid imposing an unbearable economic loss upon a dealer, pro- 
tected territory is a necessity. Because of the mobility of the auto- 
mobile, as distinguished from most other products, it may be moved 
from a selling dealership to a servicing dealership with ease. 

Unless protected territory provides an adjustment of the fixed net 
loss, plus unreimbursed warranty expenses between the selling and 
servicing dealer, the servicing dealer can be irreparably harmed. 
Protected territory will tend to minimize the extent of this harm. 

Protected territory contributes to a sounder and more economical 
manufacturing operation. This in turn contributes to the benefit of 
the dealer and consumer. One of the major economic wastes and losses 
that takes place in American big business results from the inability to 
determine accurately the market for the product. The granting of 
exclusive territories to dealers provides the automobile manufacturer 
with an accurate and economical nationwide market information 
gathering service, which an absence of protected territory does not 
permit. This enables the manufacturer to plan his production more 
efficiently and more economically and to minimize maldistribution. 

Since protected territory tends to provide more precise market 
potential data, a dealer is able to judge more accurately the facilities, 
personnel, parts, and accessories which are required to service his 
particular area. 

This avoids or minimizes the loss he would incur by employing 
more people than are needed, in stocking more parts than are needed, 
or in building greater facilities than are needed. The more eco- 
nomically the dealer can run his business, the greater savings there 
are available to the consumer. 

An automobile’s size and weight, and the speed at which it travels, 
makes it a potentially dangerous and destructive instrument. It is 
essential that such a piece of equipment be maintained in sound and 
safe operational condition. 

This may best be done by a properly supplied, equipped, and staffed 
franchised dealer. 

With 68 million automobiles and trucks operating on the highways 
during 1958, with an estimated annual net increase in total number 
of automobiles and trucks on our roads of 2% million, it becomes appar- 
ent that every village, town, and city in the United States must have 
adequate dealer facilities to maintain and service these vehicles. Pro- 
teeted territory contributes to the availability of the desirable number 
of such dealerships. 

Adequate facilities, complete stocks of parts, modern equipment for 
analysis and correction, and competent technical personnel who must 
continually be sent to factory training centers, constitute an irreplace- 
able factor in keeping America mobile both in times of peace and war. 
The assurance of these facilities and services being available—which 
protected territory encourages—is a national asset which must be 
preserved. 

Protected territory would not lead to monopoly nor restrain com- 
petition at the manufacturing level. 
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Protected territory would make competition at the distribution 
level assume a more rational pattern. 

Protected territory would not impair free establishment of dealer- 
ships at the distribution level. 

Protected territory would not encourage price fixing. 

There is no evidence to support the argument that a system of 
protected territory limits the freedom of choice a customer has to 
select the dealer with whom he desires to do business. 

There is no evidence to support the thesis that the system of pro- 
tected territory will increase customer costs. 

Legalizing protected territory, in my judgment, is a national neces- 
sity. To do so will aid the manufacturer in producing the product 
more economically. It will insure the presence of properly qualified 
and equipped dealers to service and maintain the car once it reaches 
the using public. Finally, it will contribute materially to keeping 68 
million motorists in safe and continuously operating vehicles. For 
these reasons, I urge the enactment of S. 2042 which will make the 
reestablishment of protected territory legal. 

Senator Monronry. Thank you very much, Mr. Abbott. 

Let me ask you, what is the rough rule-of-thumb proportion of your 
net before taxes realized in sales and in service? 

Mr. Assorr. Let me get that information for you, will you? 

Senator Monronry. If you could supply that orif NADA has 
it. 1 think it is important because I go back to the fact that sales and 
service are Siamese twins and if one gets very ill and anemic then the 
blood from the other must flow in to keep it alive. Whether the 
disappearance of sales would require a higher yield on the repairs 
which would mean a higher cost to the customer, I think, is a very 
important part of this because these boys in the Justice Department 
who were so completely oblivious to great combinations of business 
are worrying tremendously about this cost to the customer. Well, 
the customer pays real money in the servicing of the car through the 
years and the interest should be as great in the ultimate cost of the 
service as it is in the original cost of the car. 

What we are talking about here is less than about 5 percent and I 
was just wondering, I think it would be material to our consideration 
as to the importance of sales efforts to have that comparison or rule-of- 
thumb ratio as to the net earnings from sales and the net earnings from 
service. 

Mr. Aszort. I think we can supply that to you from our business 
management department, but we don’t have it with us. 

(It was subsequently testified that for the year 1958 total service 
and parts income constituted 19 percent of NADA dealers’ business.) 

Senator Monronry. Let me ask you. It is true that you are a 
franchised dealer, Pontiac, I believe, in Fort Worth? 

Mr. Assort. Yes. 

Senator Monroney. A dealer in Amarillo can sell, if he can per- 
suade the customers to buy, any number of cars that will finally be 
required to be serviced by you in Fort Worth, is that correct? 

Mr. Asport. Yes. 

Senator Monroney. But under the franchise agreement which you 
have with General Motors and which the dealer in Amarillo has, the 
dealer in Amarillo is estopped and could not put in a service facility 
for Pontiac in Fort Worth, could he? 
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Mr. Assort. Neither service nor used car outlet; no outlet what- 
soever. 

Senator Monroney. Now, isn’t it rather straining at a gnat and 
swallowing the camel to say that to perform the sales function is all 
right if you do it from the curbstone as you can in Fort Worth, but 
that you can’t establish a regular business there, you can’t pay taxes 
to the community there, you can’t be part of the community fund or 
any of the other local efforts, but, rather, you can come in there and 
do all of the business that you are able to do from a curbstone. If 
the thesis is correct that there should be no territorial security or no 
reward for cultivation of the dealer’s area of responsibility then in all 
of the contracts, it would seem to me, that given the right for free trade 
you could have 10 Pontiac agencies moving in from Amarillo to 
Alaska to do business in there. 

In other words, has the Justice Department a right to delineate 
against car sales when they have failed to move against the right of a 
dealer to establish a business in another area from which he is not 
listed as a franchised dealer? 

Mr. Assort. It is the same difference. 

Senator Monroney. Excepting the dealer doesn’t have to supply 
the other part of the service, if he had a showroom at least he would 
have to take over the warranty and the servicing responsibilities and 
the maintenance of the plant. 

What does a franchise now include in the way of territory? 

Mr. Assort. It is spelled out in our contract. 

Senator Monroney. It is still spelled out in your contract? 

Mr. Asport. Yes, sir. 

Senator Monroney. What does that mean, then? 

Mr. Assorr. Well, it means that that is our territory. 

Senator Monroney. It says here. 

Mr. Assorr. That is what they say. 

Senator Monroney. On paper? 

Mr. Asport. Yes. 

Senator Monroney. It doesn’t say that as to sales or to any degree 
that you get an advantage over a dealer who has no overhead or no 
expense in selling in that territory under the operation of franchises 
since 1950. It is just a hunting license and everybody else has got 
that same hunting license, that has that car to sell, no matter where he 
is located, he could be in Ashtabula, Ohio, or Miami, Fla., or anywhere 
else where he can attract trade. 

Mr. Assort. It is spelled out as your market of penetration and the 
various localities and townsites are listed in the contract. 

Senator Monroney. The territory is still specified, a territory? 

Mr. Assorr. Yes. 

Senator Monroney. Therefore, any way in which you were either 
rewarded, or in the Schoeppel bill the invading dealer is penalized, 
would be already defined excepting that the territory has no real 
meaning as to your area for operation. Is that correct? 

Mr. Assorr. That is right. 

Senator Monroney. Now, let me ask you a question here, under 
the new contracts and all, do the factories pay 100 percent of the 
warranty cost where you are required to service another dealer’s sale? 

In other words, if the car is sold in Amarillo but based in Fort 
Worth and the warranty work must be done, you are now reimbursed 
are you, 100 percent for the warranty? 
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Mr. Assorr. Yes, sir; we are, but there are certain things that 
happen to that automobile that are not under the warranty that we 
are almost obligated to take care of as long as that man lives in our 
territory. 

Senator Monroney. The point I am getting at is the Justice 
Department, I presume, and the Federal Trade Commission are 
talking about the car. According to them it would cost more, in other 
words, to the customer if this cross selling were not encouraged to go 
on, that this is the way we have competition and that there could be 
no savings in a further development of the franchised area. But if 
more sales were made in the franchised area then the factory cost on 
paying this warranty cost would be diminished, would it not? 

In other words, if you sell the car then your service on that warranty 
would come to you, but if you sell the car into another territory the 
factory must reimburse that other dealer for the warranty cost, is 
that correct? 

Mr. Asporr. Yes, sir; but that isn’t taken from me. You asked a 
question if the car was sold into Fort Worth from Amarillo. I take 
care of it and the factory pays me 100 percent warranty. None of 
that is charged back to the selling dealer. But the point I was 
trying to make was that there are certain items that the factory will 
not warrant, that we have to do to keep that man’s automobile 
running. That is warranty out of our own place. 

Senator Monroney. And that service is rendered without adequate 
compensation for it? 

Mr. Asporrt. Yes, sir. 

Senator Monroney. I read the terms of the Schoeppel bill, and I 
believe we agreed in our discussion with the national president that 
the factory would finally be the determining authority in reclaiming 
under the penalty provisions, whatever portion that is agreed to in 
the franchise. 

Let me ask you, how many of your NADA dealers are now han- 
dling foreign made cars? 

Mr. Kirxs. We have that information, and we can supply it to you. 

Senator Monroney. There are a substantial number; are there not? 

Mr. Krirxs. Yes, sir; there are, sir; but I do not have that figure. 

(The following information was subsequently submitted:) 


NATIONAL AUTOMOBILE DEALERS ASSOCIATION, 


Washington, D.C., July 18, 1959. 
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Hon. A. S. MixrE MoNRONEY, 

Chairman, Automobile Marketing Practices Subcommittee, 
Interstate ard Foreign Commerce Committee, 

U.S. Senate, Washington, D.C. 

Dear SENATOR Monroney: During the course of the hearings on June 22 
pertaining to 8. 997, 8. 2042, S. 2047 and S. 2151 you asked the question, ‘‘* * * 
how many of your NADA dealers are now handling foreign-made cars?’’ At 
the time we did not have the answer, but we are now able to state that approx- 
imately one-third of our members handle foreign cars as well as domestic cars. 

If there is any further information which we may provide the committee, please 
let us know. 

Sincerely, 
ROWLAND F. KIRks, 


Senator Monroney. They have their own car and most of the 


lines have an associated car. What kind of shape are you going to 
get into when you have to appeal to Dusseldorf or to Paris, France, 
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for the final determination on these violations of territorial security 
on the rebate, on the penalty? 

Mr. Assort. Personally I think the foreign car people are going to 
run into some problems, some big problems, but how they are going 
to handle that I couldn’t answer. . 

Senator Monroney. I was wondering how the dealers would 

handle that, too, you see. It is a long way over there and they 
don’t quite speak the same language. It seemed to me that this 
other might be a little bit easier of enforcement if you just certify 
that X cars were sold during the month to legitimate bona fide 
residents of your franchised area, the area that you are supposed to 
serve, and then you would get a check back from the factory for that 
amount, rather than drawing on other dealers that may have invaded 
your territory. 
" This becomes quite a problem. We are not just dealing now with 
Ford, General Motors and Chrysler, Packard-Studebaker, and Amer- 
ican Motors, but we have got all these other lines that are coming in, 
to where it is going to be quite a job for this matter of the penalty 
to be properly levied and to be properly determined. So that would 
be one other argument, I think, for a more simplified, streamlined 
procedure with an additional discount. 

Do you have any objections? You have stated very clearly and I 
think very adequately the need to make allocated territory mean 
something other than just a scrap of paper, which is about all it means 
today. The only thing, the man can’t put a plant down in your 
area but he can sell off the curbstone. 

Would you have any objections to any other methods, such as 
proposed in Senator Hruska’s bill or in my bill for a reward to the 
dealer who does cultivate his territory and, therefore, has this extra 
discount available to him to encourage him to stay in his own pasture? 

Mr. Asporr. Well, I am in about the same position-—— 

Senator Monroney. You are speaking, of course, for the NADA, 
but you are also an individual automobile dealer of great experience 
and great competence and if you could wear two hats for a moment 
and say, what do you think of this, just in old, plain Texas language, 
of this other approach? Would that be of any help to you? 

Mr. Apssorr. Yes, sir; I am for any kind of approach that will get 
the job done. If you put these four bills in there and shake them up, 
we are bound to come out with something that I think would be 
beneficial to all of us, and do what we are trying to do. Speaking for 
myself, f think I would vote at least in our own organization to go 
along with a bill that we could all live with and that you fellows 
could pass. 

Senator Monroney. Do you have any intimation that the reward 
would be objectionable, so objectionable that there would not be 
any such franchise agreements made between the dealer and the 
factory? 

Mr. Assorr. No, sir. 

Senator Monroney. If there is competition, and we must assume 
that there is between the major automobile manufacturers, one com- 
pany establishing this reward feature, an additional discount could 
be quite influential on the others, could it not? 

Mr. AsporT. Yes, sir. For the last 20 years I haven’t seen them 
get very far apart. 
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Senator Monronery. So, unless they were insistent, and I was just 
a little bit less than impressed by the statement of Mr. Hufstader 
after his prepared statement, which strongly urged the inclusion of 
complicated mechanical products. He was willing in a moment to 
dump about four-fifths of the coverage that the original Langer bill 
would have encompassed and get down to self-propelled complex 
mechanical equipment. 

So we might still assume their limitation in the scope of the Langer 
bill from that they still would be subject to considering accepting 
something less than the old style territorial security. 

Mr. Azssorrt. I think, I hope so at least, for their own good and for 
the good of the industry they should. I don’t think they should shut 
the door on anything. 

Senator Monroney. And it would be a matter for the dealers to 
negotiate with them, if some legislation were passed, to arrive at 
either a reward for additional area cultivation or a penalty of the old 
territorial security type. 

Mr. Asport. Right. 

Senator Monroney. For your money, would it matter too much, 
if the Congress decided to pass one or the other of these bills, which 
one of the bills it passed? 

Mr. Assort. Either one will do the job. 

Senator Monroney. Would you like to cure this area of uncertainty, 
this period of 9 years without any judicial decision holding or uphold- 
ing the decision of the experts in the Antitrust Division or in the 
Federal Trade Commission? You would like to see something done 
and done this year? 

Mr. Assorr. Now. 

Senator Monroney. Tomorrow. 

Mr. Buack. Mr. Abbott, you come from Fort Worth, which is an 
average sized community, a little bit larger than average maybe. 
You have spoken of your area of responsibility in Fort Worth. 

For the purposes of the record, what does that include in your case? 
Would that include all of Fort Worth, or the surrounding neighbor- 
hood? How much? 

Mr. Assotrr. We have little townsites around Fort Worth, and 
ete corporate villages that it includes. It is our area of responsi- 

lity. 

Mr. Buack. It would generally include the metropolitan area of 
Fort Worth? 

Mr. Assott. Right. 

Mr. Buackx. Would there be other Pontiac dealers in your area? 

Mr. Assort. Yes. We both are responsible for that particular 
territory. We are both responsible for the same territory. 

Mr. Buack. It doesn’t include Dallas? 

Mr. Asporr. No. We don’t want to mess with the Dallas people. 

Senator Monroney. How close can you get to Dallas under your 
franchised territory? 

Mr. Assort. I can sell one in Dallas. They let me come over there 
for a meeting once in a while. I could sell in Dallas anywhere right 
now. 

It would be out of my territory, though. 

Senator Monronry. We thank you very much, Mr. Abbott, for 

our kindness in coming here and for your valued testimony and the 
elp you have given us in this matter. 
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We have a group of automobile dealers from Oklahoma, lead by 
Mr. Roy Tant, executive secretary, Oklahoma Automobile Dealers 
Association, Mr. Judson Bryan, president of the Oklahoma Auto- 
mobile Dealers Association, and accompanied by Mr. Chick Norton, 
Buick dealer in Tulsa, and Mr. Harvey Cobb of Ponca City. 

We would like to have you all come to the witness stand. We are 
delighted to have you here. The chairman knows personally of the 
long continuing interest and study and concern that you have had in 
this field and in this area. 

As a matter of fact, to be quite frank, the bill which I have intro- 
duced would carry out as best as I can understand it the so-called 
Oklahoma plan, which was a part of the Franchised Dealer Survival 
Association. 

You may proceed, Mr. Bryan, and if any of your colleagues wish to 
supplement your statement, we would be very happy to have them. 


STATEMENT OF JUDSON BRYAN, PRESIDENT, AUTOMOBILE 
DEALERS ASSOCIATION, STILLWATER; ACCOMPANIED BY ROY 
TANT, EXECUTIVE SECRETARY, OKLAHOMA AUTOMOBILE 
DEALERS ASSOCIATION, OKLAHOMA CITY; CHICK NORTON, 
BUICK DEALER IN TULSA, AND HARVEY COBB, OF PONCA CITY 


Mr. Bryan. Mr. Chairman and members of the subcommittee, 
my name is Judson Bryan. I am an Oldsmobile-Cadillac dealer from 
Stillwater, Okla., a college town of approximately 20,000 population. 
I am also president of the Oklahoma Automobile Dealers Association, 
representing 500 new car dealers in the State of Oklahoma. 

I am here today, together with fellow dealers from my home State, 
to comment on a bill which recently was introduced in the U.S. 
Senate by our own Senator Mike Monroney relative to providing 
some measure of protection to the retail automobile dealer for per- 
forming a service to the automobile purchasing public. 

We are confident in our State—and these sentiments are confirmed 
almost unanimously by the entire membership of our association—that 
the bill which Senator Monroney has so recently introduced may well 
prove to be the final salvation for that well-known segment of Ameri- 
can small business economy known as the hometown auto dealer. 

I know there has been a great hue and cry in the last two or three 
sessions of our National Congress about what ails the automobile 
business. The bellwether of our great national economy has been 
sick and we all know it. Many solutions have been offered, and those 
of us in the automobile retailing industry, so greatly affected by the 
many physicians who would prescribe the ultimate cure for us all, are 
deeply indebted to those in our U.S. Congress who have labored to 
get at the heart of our ailments. 

We firmly believe in our State, notwithstanding the fact that he is a 
native son, that Senator Monroney is as well qualified as any man in 
these United States to spearhead a movement which could eventually 
lead the retail automobile business out of the wilderness which has 
enveloped it so overwhelmingly during the past 5 years. 

The bill which Senator Monroney has introduced, S. 2151, offers 
us a hope we dared not deem possible until recently. This measure 
would reward a retail dealer for services performed for a customer 
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within the confines of his own specified geographical sales and service 
area. 

In other words, if a dealer sold a new car to someone within the 
geographical limits designated in his contract with the manufacturer, 
he would then be entitled to receive a certain predesignated bonus 
from the manufacturer for performance of service maintenance on 
that particular unit while it remained in the geographical confines of 
his zone of influence as defined by the manfuacturer. 

This measure mades sense to us. First, I will say this: Servicing 
and maintenance of today’s masterfully manufactured automobiles is 
becoming the industry’s No. 1 problem. Engineering and design 
techniqués are such that constant schooling is necessary to maintain 
adequate maintenance forces for the servicing of automobiles and 
complex trucks and trucking equipment. 

Not only does this produce a constant drain on the stocks of quali- 
fied manpower, but it necessarily creates a service facility problem 
which requires a considerable outlay of capital in even the smallest 
of dealerships to provide the necessary tools and equipment for 1960’s 
high speed transportation demands. 

he manufacturer, under Senator Monroney’s measure, would 
merely be recognizing the great liability imposed upon its dealers by 
an ever-demanding public, and would be compensating them accord- 
ingly for keeping the manufacturers’ customers happy and their 
machines rolling. 

In the past 6 years, the State of Oklahoma has seen its new car 
dealers dwindle from a high of approximately 1,500 to a new low at 
the present moment of 650. 

The majority of dealers involved in this wholesale mortality have 
come from the smaller cities and towns where servicing of transporta- 
tion units is a vital problem. [I still firmly believe that the backbone 
of our American economy is lodged in Main Street, U.S.A., and I mean 
by that, cities and towns other than the major metropolitan areas. 

If these cited figures offer any substance, I believe you will agree 
with me that we are faced with an immediate crisis in the area of 
privately owned transportation. What are the people in our smaller 
communities to do if no service facilities are available for the new cars 
and trucks they buy? And at the rate of smalltown dealer collapse 
which we have seen in the past 5 years, another 5 years will see the 
complete demise of such dealers. 

Somewhere, someone has a responsibility to the American motoring 
public. We believe the manufacturer has a grave responsibility to its 
customers. We also believe the dealer has a responsibility to his 
customer—but a bankrupt dealer is in no position to shoulder 
responsibility. 

This measure of Senator Monroney’s would assure the public they 
are going to be cared for after the initial purchase of a $3,000, $4,000, 
or $5,000 automobile, or a $20,000 piece of heavy trucking equipment. 
It would cost the public nothing, it would place a degree of responsi- 
bility on the manufacturer that the manufacturer should accept any- 
way, and it would preserve one of the last segments of small inde- 
pendent business in the United States—the smalltown automobile 
dealer. 

Gentlemen, on behalf of my colleagues who have appeared here, as 
well as for myself, may I say that we consider it a great honor and a 
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great privilege to have been invited here to give in all humility, a 
summary of dealer feeling in our own State of Oklahoma. 

Thank you very much. 

Senator Monroney. Thank you very much, Mr. Bryan. Do you 
have anything you wish to add to the statement? 

Mr. Tant. Not unless you have some specific questions. 

Senator Monroney. Mr. Cobb, do you have anything? 

Mr. Coss. I think this situation is probably more serious in my 
side of town and Mr. Bryan’s town than it is in the larger metropolitan 
cities. 

Senator Monroney. I might say for the record that Mr. Bryan 
has already said he is from Stillwater, which is a college town of 
20,000. Ponca City would be a little larger, about 30,000. Mr. 
Norton is from Tulsa, Okla., which is 250,000 to 300,000, depending 
on which chamber of commerce gives the figures. 

Mr. Coss. We have 11 new car dealers in Ponca City and I can 
say that all 11 are in favor of some form of reward for sale and service 
in your territory. In the town of Blackwell, in our county, 12,000 
or 15,000 population, in the last year three dealers have gone out of 
business. I know of three dealers in Ponca City, if it was possible to 
sell their dealerships, they would be out of business today. I think 
if we are going to continue the present method of sale and service of 
the automobiles, then some relief must come to the automobile dealers. 

Senator Monroney. Thank you very much, Mr. Cobb. 

Mr. Norton? 

Mr. Norton. Senator, I think that there isn’t any question but 
what the Oklahoma dealers want some kind of security. Maybe they 
need it worse than other people. I don’t know. But I operated 
under the old plan of territory security, and of course operated without 
it. There has been some question as to the reward or bonus plan 
being harder to administer than maybe the penalty plan. 

I personally don’t like to penalize people. Under the old plan we 
had to go chase that customer’s car down and give information as to 
where he lived, and who sold the car. Generally, we had to get the 
information as to who sold the car in our territory and then you gave 
that to the factory and they gave it to one of their representatives, 
and he came through the territory, and some dealers he didn’t call on 
for 30 days, and he would ask about it. And you were a while getting 
your money or collecting your money. 

I am thinking if they would set up some kind of a plan whereby 
they would give you an extra discount, it would be my money and I 
wouldn’t have to argue with this other dealer about it. And I will 
put up enough argument to get my own money back if I think it is 
mine. 

So I think that your bill—I am strictly in favor of it, and I think 
it would be a very fine thing for the industry. 

Senator Monroney. You heard the testimony oi the president of 
the national association, and I believe it was rather confirmed by 
Mr. Abbott, that the general estimate is that about 20 percent of the 
car sales are now moving in cross-selling. If you have a 6-million-car 
year, that is 1,200,000 cars, and that means 1,200,000 penalties that 
will have to be assessed against certain dealers. Certainly such a 
system—if you are going to penalize you must have adequate proof—is 
going to be quite a complicated operation, as long as the 20 percent 
figure obtains. 

Today, with the practice of the 5 percent limitation of the Langer 
bill—and it is assumed to have been about that percentage in the old 
territory security days—that penalty wouldn’t cause the dealer in 
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another area to decline the sale of somebody from Tulsa that was 
ready to buy a car from him, would it? 

Mr. Norton. No. 

Senator Monroney. So the cross-selling with the 5 percent pen- 
alty—even if he was caught up with, and there is no assurance that 
he would be—for cross-selling would yield absolutely nothing to the 
dealer who was supposed to be doing an excellent and penetrating 
merchandising job in the area of his responsibility. Therefore, I 
think you are putting the accent on punishment rather than on the 
reward, and it is rewards that usually get you the greatest performance 
in any business field. 

Mr. Norton. That is correct. 

Senator Monronry. Under the old territory security system that 
you said you operated under—did you also, Mr. Cobb? 

Mr. Coss. Yes, sir. 

Senator Monroney. Were you satisfied that you were ever able 
to turn in all of the cars from out of your area that were sold into your 
area by other dealers? 

Mr. Coss. There was as much work connected with it as the 
reward was. As Mr. Norton mentioned, it took a lot of time to dig 
out and gather the information that the factory demanded before 
they would take any action whatever on it. 

Senator Monroney. Did you ever have a feeling, too, that if you 
claimed that penalty against some citizen of your community, that 
he might tend to have less good will toward you? 

Mr. Coss. That is absolutely correct, because any time you claimed 
it, this dealer would let the customer know about it, and it would 
create some ill will with your own citizens in your own town. 

Senator Monronery. And the next time he came up to buy a car 
he would be sure to go back to the other man or to another dealer 
that was cross selling; is that correct? 

Mr. Coss. That is correct. 

Senator Monroney. In other words, if this tree is to grow—and 
that is the idea of planned dealerships—there must be growth pos- 
sibility and cultivation of that area which is necessary to make that 
dealership bigger, better, and stronger and to enhance the reputation 
of the car you are franchised to sell. Isn’t that the fundamental job 
that you have? 

Mr. Coss. Yes, sir. Under your approach to it, the dealer who is 
selling out of his territory knows at the time he makes that sale that 
it is going to cost him so much money, or that he won’t get so much 
money back from his factory. Then he has to look at it pretty closely 
and he may have to tell the customer that “TI can’t take the proposition 
that you are offering.” 

Senator Monroney. At the same time, you are armed with enough 
discount to where if you need to appraise the car a little higher, or 
something like that, you have a little more trading leverage for those 
people that are in your own area. 

Mr. Coss. Yes, sir. 

Senator Monroney. Therefore, they will get the better deal at 
home rather than being rewarded for going outside to maybe save a 
few dollars on the purchase price. They may sacrifice a good deal 
in the long run. 
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You sell Cadillacs, Mr. Bryan. You have found, and illustrated 
to me when I was back in Oklahoma, how inconvenient it is for people 
even as close as Bristow, which is about 46 miles, I guess, from Still- 
water 

Mr. Coss. About 45. 

Senator Monronery. To get their cars serviced. There is no 
Cadillac distributorship in Bristow. 

Mr. Bryan was telling me that by the mere fact that he had sent 
Cadillacs down to loan to customers who had to have their Cadillacs 
repaired—and even Cadillacs need repair sometimes—that he was 
able to build good will because the customer never had to leave his 
town, or was never left for 2 or 3 days without a car while it was taken 
up to the service station, serviced, and then brought back. 

This spreading of service to other areas, particularly where more 
and more franchised dealers are eliminated, as the mortality you 
sketch out in your statement indicates—I think it is over half—the 
disappearance of these dealerships means trouble and inconvenience 
to the motoring public and long delays on getting proper service; 
would you not say? 

Mr. Bryan. That is true, Senator. I might add, our family 
hasn’t been in the business quite as long as Herb; our family dates 
back in the automobile business to 1918. I have been a dealer in 
my own right for over 22 years. I have worked under protective 
territory and the way it is now. 

Certainly it is my opinion that if you can reward a person for a job 
well done that the results are far better than it is to penalize. 

Senator Monroney. I think that works better everywhere. In a 
football game when the other team is penalized, the referee is booed 
by the stands. But when he declares a placekick good or the point 
after touchdown good, he gets cheered. There is always a feeling 
that penalties are not quite so sporting. 

To inject this back into the dealer relationships between each other, 
which up to now have been pretty good, would not be as advisable 
as the system of just plain rewarding for doing the job that the 
franchise is supposed to have him do. 

Do you agree with Mr. Abbott that all you have today is the so- 
called territory, but there is nothing but a piece of paper that that 
territory is worth? 

Mr. Bryan. You can sell a car anywhere that you can find a 
buyer. 

Senator Monronry. With the paper and the franchise and the 
concomitant expenditures, which I enumerated this morning with 
Mr. Hufstader, the location of the salesroom, design and size of the 
salesroom, inventory of new cars, inventory of parts, advertising 
participation, service proficiency, the quality of the used car, the com- 
munity standing of the business, the operator’s reputation, and obser- 
vance of business ethics, the continuity of relationship between the 
dealers, all being a required part of the present automobile distributive 
system, it should mean something more than just a piece of paper that 
says you have a hypothetical area. 

Mr. Bryan. I might add, Senator Monroney, that last week I 
attended the Oldsmobile zone council, of which I am a member, and 
this question was discussed. There were eight dealers there, and they 
include part of the State of Texas in our division, within our own zone. 
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It was unanimous in our zone meeting that we absolutely needed 
this protection or this incentive or this reward if we are going to exist, 

Senator Monroney. I wish one of you would tell us the genesis 
of this. I know it was inaugurated by Mr. Mead Norton, a very 
distinguished member or former member of our Oklahoma State 
Senate, one of our leading businessmen and for many years one of 
the directors of the National Automobile Association. 

The first I heard about it was when the franchised dealer survival 
association was instituted down there. 

Mr. Tant. Senator, this organization was born a couple of years 
ago in the State of Oklahoma because the dealers there felt that some- 
thing should be done, and it seemed as though time was slipping by, 
we were losing dealers by the score; not only losing dealers but losing 
salesmen. 

So the dealers in our State organized this association, so to speak, 
in an effort to sort of give a shot in the arm to getting some definite 
action along these lines. 

I don’t think it was anyone’s intention at the time that anything 
definite or specific would come out of that particular organization, 
but it was just to forward the concept of some sort of protection 
for the dealers in order to preserve the economy of our country of 
which we feel the automobile industry is certainly a very important 
segment. 

You mentioned earlier about the difficulty in maintaining an ade- 
quate sales force now. I think that is one of the primary points 
that should be brought out very vividly. I have had contact with 
our dealers almost continuously over the State, and I find now that 
they are employing encyclopedia salesmen, insurance salesmen, sales- 
men in more of a transitory type of business, trying to interest them 
in selling automobiles, because no young blood is available; no young 
blood is interested in becoming an automobile salesman. It is too 
cutthroat, and there is no security involved in becoming an auto- 
mobile salesman. The dealers are faced with a terrific problem in 
recruiting adequate sales forces. 

That, basically, is how this idea sprung up in Oklahoma. Of 
course, we did not want to take issue with the national association, 
but it was just that maybe we are a little bit more in an unrestful 
position in Oklahoma. I do not know. But it was mainly born out 
of a case of necessity, really. 

Senator Monroney. The mortality of your dealerships would 
certainly indicate that something is needed. 

Mr. Tanrt. That is right. 

Mr. Coss. I might add that we felt that we had an approach to 
this matter that was not violating any of the Federal laws, and that 
is the reason we came out with our plan, because the excuse had been 
given that it might be a violation of the antitrust laws and that was 
where our idea was born. 

Senator Monroney. As a matter of fact, I believe that it has been 
testified here by Mr. Abbott and others that such bills as return to 
territorial security have been introduced for the past 4, 5, or 6 years, 
and have not received affirmative action by the Congress. That is 
not to say that that is impossible. But if you lost for several years, 
there must be some impediment in the way, because all of the Mem- 
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bers of Congress are conscious of the friendship and the importance 
locally of the dealer core of America. 

They are the strongest element of our small business segment, and 
certainly Congress is not hostile to small business. Yet I believe 
that you in establishing the Dealer Survival Association recognized 
that the amendments to the antitrust law seem to present such a 
formidable obstacle in the Department of Justice and in the Federal 
Trade Commission that some other means of achieving compensation 
for the additional services and the cultivation of these trade areas was 
worthy of a look. 

And in doing so, with your various studies and your consultation 
with your dealers, you came up with this grassroots plan which was 
strictly born in the showrooms of the Oklahoma Automobile Dealers 
Association. 

My legislative experience would indicate to me that if the various 
bonuses that we have heard so much about are given for sales to 
doctors, newspapermen, or others, or for certain periods of the year 
for sales stimulants, that certainly the biggest sales stimulant of all, 
the bonus to cultivate more intensely the franchised area you are 
supposed to serve, would also be legal. 

It is inconceivable to me to say that you can get a certain discount 
for selling cars to everybody else; if you sell to the 1 percent of the 
population who are medical doctors, that that would be legal, but to 
sell to the thousands of people in your franchised area and get a bonus 
or additional discount of 2, 3, or 5 percent, that that would be illegal. 
Because of this fact, this uncertainty has been created. 

We should amend a simple business law which does not deal with 
monopoly, which does not deal with anything except fair trade, and 
specify by an affirmative act of Congress that arrangements such as 
these outlined in my bill would not be violative of the Robinson- 
Patman Act. 

I believe it would be worth the consideration of this subcommittee 
and of the full committee to find ways of achieving this aim, which 
NADA’s figures show is one of the major problems today of the auto- 
motive industry. You are a Cadillac dealer, too? 

Mr. Coss. Yes. 

Senator Monroney. During the course of your emphasis on this 
program, undoubtedly there were some conversations held with the 
various dealer manufacturers, were there not? 

Mr. Tant. No, there were not. 

Senator Monroney. They were not talked to at all? 

Mr. Tanrt. No, sir. 

Senator Monroney. We do not know their position exactly except- 
ing that General Motors up to now has testified in favor of the old type 
territorial security. 

Mr. Tanr. What the original intent of the ADSA was, was to make 
an effort to educate dealers all over the Nation. It was set up on a 
nationwide basis for this plan and this concept, this idea of possibly 
getting some type of security for the dealer, and also assuring the Amer- 
ican public of being taken care of from the service angle. That was 
the idea, to educate all of the dealers all over the country that there 
was a possibility it could be done without some sort of antitrust viola- 
tion or without amending the Antitrust Act. 
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Senator Monronry. You received considerable support and en- 
couragement from many dealers in other States? 

Mr. Tanr. Yes. 

Senator Monroney. Do you have any idea how many State dealers 
you heard from? 

Mr. Tanr. Every State. 

Senator Monroney. Every State in the Union? 

Mr. Tant. Every State. 

Senator Monroney. Was the comment overwhelmingly in favor 
of your program? 

Mr. Tant. I would say about 98 percent of the comment we 
received was favorable. 

Senator Monroney. Could you outline any objections that the 
other 2 percent might have had? 

Mr. Tanr. The primary objection from the 2 percent came from 
dealers who felt that we had overstepped our bounds and should go 
ahead and let the national association promulgate the policy for all 
the dealers. 

Senator Monroney. It was not hostile to the plan itself? 

Mr. Tant. No, sir. Definitely not. 

Senator Monroney. In the State of Oklahoma you say approval 
was overwhelming? 

Mr. Tant. Yes. 

Senator Monroney. Obviously in any State, as shown by the poll, 
there will be dealers who don’t want any kind of territorial security, 
or reward for marketing service responsibility. I think that is 
carried out in here. But even those who do not approve of the old 
type of territorial security feel more kindly toward the reward idea 
than they do toward the penalty, do they not? 

Mr. Tanrv. Absolutely. 

Senator Monroney. I know at several points in the country I 
have personally contacted and spoken before dealers groups, where 
the idea of old-fashioned territory security was completely and 
totally obnoxious to many, many people in the audience. But when 
you described the possibilities of an additional discount reward for 
servicing, they said this puts it on an entirely different basis. 

Mr. Tanrt. I might say that when that first NADA poll on terri- 
torial security was conducted, 1 believe back in 1954, I believe 
Oklahoma at that time was about 70 percent in favor of the old type of 
territorial security. 

Senator Monroney. Oklahoma was very strongly in favor of that 

Mr. Tanr. But on this type of thing that you are proposing in 
your bill, the reward measure, I would say about 99 percent of our 
membe ‘ship is in favor of that. 

Senator Monroney. Without specifying the plan, although the 
question was subject to interpretation, either reward or penalty— 
I am sorry they did not have two votes on each kind; it was like both 
ig standing for the same thing—in Oklahoma the votes cast were 
71.5 percent for some type of correction, and 21 percent against, 
which would be an Oklahoma characteristic. There were very few 
undecided either for or against. 

Have you any further questions? 

Senator Scuoerre.. I listened to these gentlemen. You are all 
automobile dealers? 
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Senator Monronry. Except Mr. Roy Tant. He is employed as 
a secretary. 

Senator Scuorprent. The main thing that we are all led to believe, 
from what we know and from the positions that you have taken, is 
that something has to be done. You certainly do not, any of you, 
want to continue to go on under the present program without having it 
clarified in some respects. I take it that is your position, 

Mr. Coss. Yes, sir. 

Senator Scuorpre.. Of course, the first thing we have to do is to 
center on some type of legislation that we can get out of here which 
does not do violence across the board. We could not get it out even 
if we passed it out of this committee. 

Let’s assume that if this reward system is followed—I am thinking 
now in terms of the manufacturer of these automobiles—would it not 
be necessary, say, for a manufacturer to do his budget planning on the 
assumption that each car will be sold at the usual amount plus the 
reward discount? Would not the manufacturer have to consider 
that? 

Mr. Tanv. There would be a number of considerations that would 
have to be made, that is conceded 

Senator ScHoEpPEL. If that is the case, it is problematical how the 
manufacturer might look at this situation. 

We have to come up with something first that is legal to meet the 
objections raised as to legality or throwing the bars down too far, 
and next as to what the manufacturers would do to resist you men 
in this industry from the dealers’ standpoint, and from the servicing 
angle, which is very important to the public, what they will take. 

Those are some of the considerations that we have to consider here. 

Mr. Tanv. I don’t believe Mr. Hufstader made any comment as to 
the cost of such proposal as Senator Monroney mentioned. 

Senator ScHorpre.. I do not believe he did. He did not have 
anything to say about that. I wondered about that. What prompted 
this question on my part, Senator Monroney asked you if this had 
been discussed with some representatives of the automobile manu- 
facturers. Obviously that probably will be one of the things that will 
come out of this hearing, to get an opportunity to put all of these 
matters on the record. 

Mr. Coss. It seems to me that this reward approach would be 
much easier for the manufacturer to administer than the penalty 
approach. They might approach it from this standpoint: Retain 3 
or 5 percent, somewhere between those figures, the discount on each 
automobile for say a 90-day period. At the end of that 90-day period 
if that dealer on his reports had sold every car in his prescribed terri- 
tory then the manufactuere would remit whatever that balance was 
to him. If he was guilty of selling some of them outside, then he 
would not get that. It seems to me like this plan would be very, 
very easy and simple for the manufacturer to administer. 

Senator ScHosPpren. | appreciate listening to men from the distrib- 
uting end, as to your views, because we have these measures here for 
consideration. I need not tell you that we recognize that you have 
a problem. We want to meet it if we can in the most consistent, 
practical, legal way that will give you some relief. It is obvious to me 
when you look over the record here that there are corresponding situa- 
tions in my State and in other areas. If this continues to go on and on 
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to where you will sell your automobiles, then it will be catch-as-catch- 
can when you get into the servicing of it. Where will buyers get this 
type of service? That is where we have a problem. 

Senator Monroney. I noticed in the Wall Street Journal last week 
that for the first time in history foreign automobiles dominated the 
world markets, counting the U.S. markets and all that. We went 
below the 50-percent line. The foreign cars outdistanced us in sales. 

Could this mean that perhaps while mechanically we are building 
better cars, that we may still be failing to meet the competitive test 
in developing our own markets; that the lack of market development, 
the lack of sales efforts for the product itself, is causing this slippage 
of leadership in the world for the American-manufactured automobile? 

Mr. Coss. I think the manufacturers have come to recognize that, 
because they are planning now—lI think every manufacturer, including 
General Motors, Chrysler, and Ford—to come out in the near future 
with a small automobile to try to compete with this foreign car market. 

Senator Monroney. If we are not selling the product, and you are 
letting price alone move it, which could be the case since no salesman 
is going to try to develop a customer and spend hours on the motor 
and all the features of it if he thinks that the next day that man has 
driven a hundred miles and bought the car someplace else, is the 
dealer going to be as apt to sell on quality unless there is some degree 
of protection or reward for his extra special efforts in sales develop- 
ment? 

Mr. Bryan. Senator, you made a statement awhile ago that based 
on an estimated percentage of say 20 percent cross-selling, that that 
would represent 1,200,000 cars, based on a 6 million annual produc- 
tion. That, of course, would amount to a lot of infringement claims. 
But actually, in my opinion, basically most automobile dealers are 
honest. They have to render a report every 10 days as to whom they 
have sold a car. 

I am quite sure most States have registration laws, that if you 
falsify a registration there is a penalty within the State. That just 
keeps dealers as a whole from falsifying. 

So far as enforcing this thing, when the dealer sends in his 10-day 
report at the end of the month he has listed every person that he sold 
a car to, their name and address. 

Of course, in our case, also what was traded for, cash, time, or so 
forth. So it seems to me that in checking up, the investigation would 
be a very minor issue as far as the manufacturer is concerned. 

Senator Monroney. There would be the reward principle. 

Mr. Bryan. Yes, sir. 

Senator Monroney. But on cross-selling, the penalty, would there 
not be a greater number of cases that would have to be individually 
looked at? 

Mr. Bryan. That is the point. That is what I mean. On the 
penalty deal if they had that many filed back in 1950—20 percent 
would be 1,200,000 cars based on a 6 million production. If they had 
to investigate 1,200,000 claims, that is a lot. But when the manu- 
facturer gets this list from his dealer, where he has sold his cars, indi- 
cating who has bought them, he can take the list and a district man 
can check them out. 

In my case I sell 100 to 120 cars a year and I am one of the smaller 
dealers. I represent the average size of all dealers in my category. 
There will not be any problem to check that at all. 
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Senator Monroney. I think it would be much less of a problem 
with the reward system than with the penalty. 

Mr. Bryan. It would be. 

Senator Monroney. Do you have anything further? 

Senator ScHOEPPEL. No, sir. 

Senator Monroney. Mr. Norton? 

Mr. Norton. No, sir. 

Senator Monroney. Mr. Tant? 

Mr. Tant. No, sir. 

Senator Monroney. Thank you all for your very helpful testimony 
and for your contribution to originating this plan. We appreciate 
your coming up here to give us the advantage of this long study which 
you have made. 

Mr. Bryan. We appreciate being here. 

Senator Monroney. The committee will stand in recess until 10 
o’clock tomorrow, at which time we have scheduled Mr. Carl F. 
Oechsle, Assistant Secretary, Department of Commerce; Mr. Gordon 
Miller, a member of the NADA; representatives of the National Inde- 
pendent Automobile Dealers Association; Mr. R. E. Davenport, Jr., 
Farmville, N.J.; accompanied by R. K. Helmhold, Apex, N.C., and 
other North Carolina dealers; Mr. P. M. Mulligan, executive director, 
National Retail Farm Equipment Association; and Mr. C. T. Marsh, 
Washington zone manager, Studebaker-Packard Co. 

We will not be able to use this room tomorrow because another 
committee is using it, but will meet in room 1202, on the first floor of 
this building, on the east side of the center corridor. 

Have we had comments by Chrysler or Studebaker-Packard, Amer- 
ican Motors or Ford Motor Co.? 

Mr. Buack. We have not, but they promised that they will send 
us comments before the hearings are over. We should bave them 
tomorrow. Studebaker-Packard is the only other manufacturer 
scheduled to testify. 

Senator Monroney. It will be our purpose because of conflicting 
appropriations hearings in the afternoon to try to hear all the wit- 
nesses we can tomorrow morning. If we are unable to, perhaps we 
will go over until the following day. 

The committee will stand in recess until 10 a.m. meeting in room 
1202 of this building. 

(Whereupon, at 6:20 p.m. the committee was recessed, to reconvene 
at 10 a.m., Tuesday, June 23, 1959). 
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TUESDAY, JUNE 23, 1959 


U.S. SENATE, 
CoMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
SUBCOMMITTEE ON AUTOMOBILE MARKETING PRACTICES, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, in room 1202, 
New Senate Office Building, at 10 a.m., the Honorable A. S. Mike 
Monroney, chairman of the subcommittee, presiding. 

Senator Monroney. The Subcommittee on Automobile Marketing 
will continue its hearings on the four bills, S. 997, S. 2042, S. 2047, 
and S. 2151. 

Our witnesses this morning include the Honorable Carl F. Oechsle, 
Assistant Secretary, Department of Commerce. 

Mr. Oechsle, we will be glad to have you come forward at this time. 

We are very glad to have you with us and appreciate any advice 
you may be able to give us on these four bills. 


STATEMENT OF HON. CARL F. OECHSLE, ASSISTANT SECRETARY 
OF COMMERCE FOR DOMESTIC AFFAIRS 


Mr. Orcus te. I have a letter that I might read if you don’t mind 
and put in the record. It is signed by Under Secretary Frederick H. 
Mueller and is addressed to the Honorable Warren G. Magnuson, 
chairman of the Committee on Interstate and Foreign Commerce, 
dated June 23, 1959: 


Dear Mr. CuHarrMAn: This letter is in reply to requests of your committee 
for views of the Department of Commerce with respect to 8S. 997, 8S. 2042, S. 2047, 
and 8. 2151. 

It is our understanding that the general purpose of these bills is to assure that 
antitrust laws do not render illegal certain permissive contractual arrangements 
between manufacturers, distributors, and dealers. These arrangements could 
include definite understanding with respect to areas within which a particular 
distributor would have prime responsibility for meeting and creating demands 
for the particular product and most importantly responsibility of the distributors 
to provide buyers skilled and adequate service for the product once it is purchased 
would be assured. 

The Department of Commerce favors enactment of legislation for the purpose 
of these bills. 

Historically, contractual arrangements such as described above have heen relied 
on to insure quality service to purchasers and thus preserve the good will associated 
with the manufacturer and the brand name generally. We believe that the in- 
dustry is entitled to have uncertainty resolved about the question as to whether 
or not the mere entering into such arrangements is a violation of the antitrust laws. 

The specific provisions to accomplish this desirable purpose must be given 
considerable scrutiny. Guidance in this respect was given in the hearings last 
June before this committee on a legislative proposal for similar purposes. 
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The undersigned, then Assistant Secretary of the Department of Commerce, 
in testimony at that time urged that coverage of the legislation, which was con- 
fined to arrangements between manufacturers, distributors, and dealers of auto- 
mobiles, be enlarged to include “all industries where similar service to the con- 
sumer is involved.” The importance to the brand name of this service by tech- 
nicians with special training in handling of the brand is certainly not limited to 
automobiles and for this reason we favor the coverage provided by S. 997. 

In summary, therefore, the views of the Department of Commerce are favorable 
to enactment of legislation for the purpose of the bills here under consideration. 
We believe doubt should be resolved in favor of the legality of arrangements 
between manufacturers, distributors, and dealers of their products when the 
demonstrated effect of these arrangements over the years has been to provide 
buyers of these products with that service needed to assure satisfaction in their use. 

The Bureau of the Budget has advised that it would interpose no objection to 
submission of this report to your committee. 

Sincerely yours, 
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FREDERICK H. MUELLER, 
Under Secretary of Commerce. 

Senator Monroney. Thank you very much, Mr. Oechsle. 

Do you have any questions, Senator Schoeppel? 

Senator ScHorepre.t. No; I do not believe I do, Senator. 

Senator Monroney. Senator Case? 

Senator Casz. No, thank you, Mr. Chairman. 

Senator Monroney. Thank you very much, Mr. Oechsle. We ap- 
preciate your appearance. 

Our next witness is Mr. Gordon Miller of Rahway, N.J., a repre- 
sentative of the National Automobile Dealers Association and I 
understand a former employee of General Motors. Also, he is a 
distinguished constituent of our colleague on this Automobile Market- 
ing Subcommittee, Senator Case. 

Senator Casn. That is right, Mr. Chairman. Iam happy, if I may, 
to present Mr. Miller to our subcommittee and to say that he is a 
reputable businessman. He sells good merchandise and he stands 
behind it. I know because I deal with him. 

Senator Monroney. Mr. Miller, you may proceed in your own 
way, sir. 

Mr. Miter. All right, sir. 


STATEMENT OF GORDON MILLER, PONTIAC-CADILLAC DEALER, 
RAHWAY, N.J. 


Mr. Miuzer. Mr. Chairman and gentlemen of the committee, I am 
Gordon Miller, a franchised Pontiac-Cadillac dealer in Rahway, N.J., 
the hometown of the distinguished senior Senator of New Jersey, 
Clifford P. Case, a member of this subcommittee. I have had 19 years’ 
experience in the automobile business, 15 years of which were spent in 
various capacities with the Pontiac Division of General Motors and 
the last 4 years as a franchised new-car dealer. 

Because of my experience in both the wholesale and retail aspects 
of the business, I am convinced that some type of territorial protec- 
tion is a must for the salvation of the industry. This opinion accounts 
for my presence here today to testify in this matter. 

In my judgment, cross-selling is the major ailment of our industry 
at the present time, and as dealers we have no recourse for assistance 
or protection from the evil, since existing laws preclude any satis- 
faction in this area, as was indicated in previous testimony. 











AUTOMOBILE DEALERS TERRITORIAL LEGISLATION 101 


T am confronted almost daily with the loss of a sale to other dealers, 
from 10 to 40 miles distant from my location, for $25, $50, or $75. 
We feel we do everything possible to develop the market, for which 
we are responsible to our two divisions, but too often we sell the 

roduct and another dealer makes the actual sale, for price alone. 

hen, the service responsibility becomes our problem, under the terms 
of our selling agreement. This inequity, in my judgment, is what 
we are asking you to solve by means of permissive legislation. 

Admittedly, there is present the selfish motive that we may sell 
the customer on the next round. But this possibility does not answer 
our dilemma of the moment which is the service the car requires. 

I can say with pride that our policy is to furnish the same quality 
service to new car owners who reside within our zone of influence, 
regardless of where they purchased their car. I am cognizant of the 
fact there are some dealers who do not subscribe to this policy, but 
who insist that the customer return to the selling dealer for service. 
Legislation permitting reinstallation of territory security clauses in 
our franchises should serve to alter the concept of dealers who main- 
tain this latter attitude. 

Prior to yesterday’s testimony before this subcommittee, I was 
convinced the preferable solution to our problem was legislation 
permitting our return to the old infringement clause. After listening 
to the testimony of previous witnesses, a doubt has crept into my 
mind that this is the only or preferable solution to our plight. The 
witnesses, who have not endorsed S. 2047 and S. 2151, have advanced 
as a principal objection to these bills, the difficulty of administering 
a plan which might be designed under such legislation. 

Having had extensive experience as representative of a manufac- 
turer administering the old system of territory security, I wish to 
assure you that even though the end result of the old system was 
effective and produced good, it was by no means devoid of great cost 
and difficulty of execution. Even though the chairman’s theory of a 
bonus arrangement is new and untried, it has been acclaimed b 
previous witnesses as laden with unbelievable administrative difficul- 
ties. 

The selection of the old system, in preference to the new, upon the 
premise that the old had no difficulties would result in a conclusion 
not based upon fact. I don’t presume to foresee or prejudge the 
details involved in administering the yet unspelled out and untried 
bonus plan. But I can assure you from my personal experience, and 
I could detail, if time permitted, the difficulties encountered under 
the old plan. In my judgment the extent of difficulty in administra- 
tion of either plan is a matter of degree. 

The preponderance of the evidence proffered so far in these hearings 
indicates the industry is faced with a problem which requires and 
justifies solution. 

If the matter is to be resolved, it likewise appears to be the con- 
sensus of opinion that legislation is mandatory. It has further been 
established that apparently there are only two approaches to this 
solution. It is my evaluation of the overall situation, that having 
made the previously stated basic assumptions, the proper priority of 
consideration in solving this dilemma is for this committee to reach a 
decision as to which approach can be passed by the Congress. Which- 
ever approach is deemed preferable, then I would recommend it be 
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presented to Congress for enactment. Once either method has been 
made available by the passage of a statute, it then becomes the 
responsibility of the automobile industry to:‘employ its creative genius 
to devise a workable plan within the framework of the statute. 
There is no question in my mind that manufacturer and dealer can 
work together, with a sincere and genuine desire, to design an effective 
plan which will work. 

It would be tragic for the automobile industry and the motoring 
public if this Congress fails to enact remedial legislation, because of the 
belief that the dealers and manufacturers have their hearts and minds 
set on one solution and only one solution. 

I feel this Congress can dise harge its responsibility to the American 
public by eliminating the ‘no man’s land’’ and making it possible for 
the automobile industry to work out the details of the problem within 
the protection of the law. If, under these favorable conditions, the 
industry fails to do so, then their self-imposed plight cannot be placed 
on the doorstep of the Congress or the U.S. Department of Justice. 

I thank you for the privilege of appearing before this committee 
and submitting my views for your consideration. 

Senator Monronry. Thank you very much, Mr. Miller. 

I believe, since we have had so much t testimony in favor of the 
penalty plan or the former territorial security plan, and having had 
practical experience with it as an enforcement officer of General 
Motors, I think it would be well if you would take the time to tell 
this committee about your experience and some of the reasons leading 
you to the belief that it is not necessarily an automatic or easily 
enforceable program and to detail some of the difficulties that you 
might have experienced. 

Mr. Miuier. Mr. Chairman, I became involved personally in many 
investigations into infringment claims when the infringement clause 
was in effect. I can recall some hours of lost time. Infringement 
claims, you know, were not mandatory. If the infringed-upon dealer 
failed to make a claim, of course, no claim ever existed. No one 
picked up infringements except the invaded dealer. Of course, then, 
if the invading dealer felt he didn’t want to pay the claim it became 
necessary for us to investigate and determine whether or not the 
dealer who was claimed to have infringed had infringed. 

You had cases of multiple residence; you had cases where some 
dealers refused to pay the claim. What are you going to do with the 
fellow? Are you going to cancel his contract for a few dollars? 
Maybe he is a good dealer, sells the merchandise, services it well, 
but will not pay the claim. You are stuck. But it requires a lot of 
time to try to sell the dealer on paying his claim. ‘Those were the 
major problems we had with the problem. 

Senator Monroney. In other words, it was an irritant for the en- 
forcement officials of the factory who were given the burden of en- 
forcing it for the dealers’ benefit. 

Mr. Mitter. Strained relations very often developed between the 
factory and the dealer and the factory representatives and the dealer 
over enforcement. 

Senator Monronry. What percentage of these cross-sales do you 
think came to the attention of the factory? I mean, there was no 
automatic self-enforcement. If a person who lives in New York City 
buys a car in Florida, there would not be much chance of all of those 
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cases coming to the attention of the dealer who covered the territory of 
the man’s permanent residence, would there? 

Mr. Miuusr. Unless the infringed-upon dealer was rather close to 
the buyer that he sold previously or who lived in his territory or unless 
he subscribed to a registration service, he would not pick it up. My 
judgment would be, and this is only a guess, Mr. Chairman, that prob- 
ably two-thirds of the infringement cases came to light, claims appeared 
therefrom—that would be my guess. There were many instances 
where the infringing dealer, supposedly classified as such, would tele- 
phone the dealer in whose ter ritory he was going to sell a car and ex- 
plain. Maybe there was a reason, maybe he was a relative. There 
could be a good reason in his judgment why he should make this sale 
and get an excuse. In other words, there would be no claim in such 
a case. 

Senator Monroney. In other words, the dealer that was infringed 
upon, if there was a good reason, even down to the point of where the 
man had a wreck presumably in someone else’s territory, he did not 
necessarily levy on the man’s percentage. 

The cases, I presume, that you heard most about was when a dealer 
had worked for 2 or 3 months to make a sale and he suddenly found 
the man driving a new Cadillac or a new Lincoln or something, and 
suddenly realized that he had been infringed upon and felt pretty 
hot under the collar about it and started checking it and making a 
claim to be sure that the other dealer had to pay up. 

Mr. Miuuer. Very true. 

Senator Monroney. In those cases did you experience a very high 
percentage of resistance? 

Mr. Miuuier. Well, you would have stubborn situations. There 
would be certain dealers who reluctantly paid any claim. Certain 
dealers recognized their responsibility and paid the claim, but it did 
create a certain amount of difficulty. 

Senator Monroney. Was there any feeling that sometimes a cus- 
tomer really wanted to buy the car from another dealer because he 
was sore because maybe the first dealer hadn’t bought some machinery 
or something from him? 

Mr. Mitier. That would exist. 

Senator Monronpy. So there was a constant difficulty in the Gen- 
eral Motors Division; and you were zone manager, were you? 

Mr. Minuer. That was my final position, yes sir. 

Senator Monroney. And you had to determine most of those cases; 
is that correct? 

Mr. Miuuer. We tried to stay out of that realm. Our men who 
generally did the investigating were distributor managers who were 
in closer contact with the dealers. We would generally, as zone man- 
ager, approve their decisions on each matter. 

Senator Monroney. I see. 

We had testimony yesterday of Mr. Cobb, I believe, of Ponca City, 
Okla., saying that sometimes the dealer who would have made the 
claim felt a little embarrassed to do so fearing the word would get back 
to the customer who bought the car and since he was thinking, down 
the road, of maybe selling him the next time, he was a little reluctant 
to irritate the buyer by putting in a claim, fearing it might be a breach 
of the dealer-customer relationship. 

Did you find that to exist? 
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Mr. Miter. Seldom did that occur in my experience. 

Senator Monroney. I see. 

One thing, on the enforcement of the bonus plan. This would make 
that plan as I view it more or less automatic except for the checking 
of the residences to see that the dealer did turn in, at the end of the 
monthly sales period or whatever period was determined in the fran- 
chise, the actual residence and registration, and perhaps the filing of 
the chattel mortgage on the car. Those would all be rather easy to 
check and could be done without the involvement of personalities, 
could it not, because you were actually rewarding rather than penaliz- 
ing another dealer? 

Mr. Miter. Well, I am a little hesitant to have gone so completely 
for your bill, Mr. Chairman. 

Senator Monroney. I am not expecting that. You say there are 
two alternatives. I think we are all agreed on the necessity for some 
kind of legislation to remove a no man’s land that exists between the 
present system and a system of franchised protection that existed for 
many, many years and suddenly went out after an after-dinner speech 
by the then Attorney General. No legislation has been enacted, no 
Supreme Court decision has come down stating that any of those 
practices were illegal or in violation of the antitrust act. It is just 
a sort of presumption in the mind of certain lawyers in the Depart- 
ment of Justice that this might impinge upon the Clayton Antitrust 
Act or some of the other antitrust legislation. 

Mr. Mituer. Mr. Chairman, I have given considerable thought to 
this program since the hearings of yesterday, and I am personally 
convinced the administration of the bonus plan that you recommend 
would possibly be simpler than the other plan. Most dealers report 
to the factories their deliveries of new cars each 10 days. We do, to 
both of our factories. The information is in their hands. Now, 
whether or not the factories would determine it was necessary to 
audit the deliveries would be another matter, which they must decide, 
but the reporting process to the factories is automatic at this time, so 
I don’t feel the administration problem would be great. 

Senator Monroney. And if the dealer was a franchised dealer of 
standing and he reported a territorial sale, a sale within his territory 
which actually was not, he would be subject to checking. I mean, 
they would know he was violating his agreement because the evidence 
of where the car was registered and where the person lived and where 
the mortgage was filed would all have been available immediately, 
without any difficulty for the factory to check or to spot check these 
returns. 

Mr. Miturr. That is true. 

Senator Monroney. And certainly if a complaint from another 
dealer came in, that one would certainly be looked at. 

Mr. Miuusr. Probably continuing thereafter. 

Senator Monroney. Yes. 

Do you feel that a rewarding by extra bonuses is anything new or 
novel in the automobile distribution business? 

Mr. Miter. It definitely is not, sir. 

Senator Monroney. Could you tell the committee, we have had a 
little conflict of testimony, I think it was more or less a misunder- 
standing yesterday, that all dealers are sold on the same price during 
almost every period of the year except during the cleanup period, and 
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yet we had considerable evidence before our committee last year that 
there are certain times when certain lines of cars seek greater penetra- 
tion among distributors or newspapermen or lawyers or other people. 
This is a sales system that has long been used and found to be not in 
conflict with any law, at least no one has raised the question on it. 

Mr. Miner. I agree with you. It has been used. 

Senator Monronrey. Sir? 

Mr. Mituer. Bonuses have been used quite consistently, 

Senator Monroney. So it would be nothing new to say that this 
development of your own territory should be a subject for reward, 
the same as the sale of a car to a distributor for special purposes or 
at a certain period of the year when the line wished to stimulate its 
sales and gives an extra bonus for each car sold during monthly or 
seasonal periods. 

Mr. Miuuer. I would say it is only a broader view of such a pro- 
gram. 

Senator Monroney. I see. 

Senator Case? 

Senator Casr. No questions, thank you. 

Senator Monroney. Senator Schoeppel? 

Senator ScHoreppeL. I would like to ask a few questions here. 
I am glad that you went into this phase of the bonus plan. We have 
four measures up here, and certainly out of these four measures and 
what comes out on these hearings we hope to arrive at something that 
is going to be beneficial to close these gaps in this no man’s land by 
way of proper legislative interpretation. 

Now, just briefly can you tell me and relate for the record—because 
other Senators are going to look at this record, we hope—when you 
buy a car, say you are a General Motors dealer, when are you billed 
for that automobile? 

Mr. Miuuer. We are billed immediately at the time the car is 
shipped from the factory. Most dealers, unless they are better 
financially fixed than I am, must plan for their new car inventory. 
In other words, a bank or a finance company carries the chattel, the 
mortgage on the car until we sell it. 

Senator ScHOEPPEL. At any rate, as between the manufacturer and 
the dealer he is billed by the manufacturer when that car reaches him 
or when he has ordered it and delivery is made? 

Mr. Miuter. When the car is shipped from the factory the dealer 
is billed. 

Senator ScHOEPPEL. Now then, under the old system that you are 
familiar with, when were you billed for, say, infringement upon some- 
body else’s territory, if you indulged in that, and if you didn’t let’s 
assume that you did, when would you be billed for that? 

Mr. Muuter. For the infringement claim? 

Senator SCHOEPPEL. Yes. 

Mr. Miter. Senator, I would judge the average period of elapsed 
time would be 60 days before the dais would appear on your account, 


before you were charged with the claim. 

Senator ScHoEPPEL. Do you by any chance—and I am asking this 
only for the benefit of the information getting into the record—under 
that old system did the companies wait until the end of the year to 
make the adjustment between the dealers, or did that occur after the 
record or the notice of an infringement against some dealer—did it 
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start from that period? I am trying to figure out the time element 
that is in here. 

Mr. Miniter. Well, the adjustments were not made at the end of the 
year. I am caught up a little here on memory in this matter as to 
just how long the waiting time averaged. I can’t answer that cor- 
rectly. 

Senator Scnorrre.. In other words, the thing I am trying to get at 
is whether they had to wait for the end-of-the-year determination by 
the manufacturer against their respective dealers in different sections 
of the country, or whether it was handled pretty much currently down 
the line when proof was submitted or when arguments developed or 
when it had to be arbitrated or when it had to be readjusted. 

In other words, was it a timely approach during that period, or did 
they wait until the end of the year to determine the whole picture? 

Mr. Mituer. There would be periodic settlements. However, 
many cases would drag on over long periods for adjustment. 

Senator ScuorrrEL. Now then, going to the bonus plan that has 
been offered by the distinguished chairman of this subcommittee. 
Obviously we are trying to arrive at what we would like to see come out 
of here, some workable plan that can stand up and be of assistance to 
the industry. 

Do you envision if that plan is put into effect that the manufacturers 
would have to wait until the end of the year to determine what the 
payments were and what the bonuses were, or would that be handled, 
or do you think that could be handled periodically? 

Mr. Miter. My judgment would be, Senator Schoeppel, that the 
payments could be made probably on a quarterly basis. I wouldn’t 
want to state what the factories’ decision would be, as to when they 
would be made. 

Senator ScHorppPE.. I realize that is the manufacturers’ preroga- 
tive; I am trying to figure out for the benefit of the record what your 
judgment would be as to the plan’s workability. I think you said 
a very important thing in your statement here. We cannot pass 
legislation that is going to be perfect for everyone; we never have 
been able to do that. So within the framework of the intent of that 
legislation there obviously is the other step, and that step is for the 
manufacturers of the automobiles in this’ great industry and the 
dealers to get together or be able to work out some period of admin- 
istrative details within the plan’s framework, assuming they are 
operating in good faith. 

Now, we have got to start with that premise, and do you see any 
reason why that cannot be done? 

Mr. Miter. I see no reason why it cannot be accomplished. 

Senator ScHorppeL. And in your experience you feel that there 
has to be some type of territorial protection, first, in order to insure 
adequate, proper servicing by a dealer agency to take care of the 
needs of the public, and second, in order to protect you people, to 
keep you in business if you are going to stay in business. 

Mr. Miter. Correct. 

Senator ScHorPPEL. On those two things aren’t: we practically 
agreed? 

Mr. Miter. I would say so. 

Senator Scuoppre.. I was interested in the testimony of the dis- 
tinguished gentlemen from Oklahoma. Just short of one-third of 
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the dealers have gone out of business down in that State. Now there 
may be sundry and various reasons for it, but it certainly impresses 
itself upon me that one of the reasons they are not in business is 
because they weren’t making money sufficient to maintain their 
establishments. 

Now as these dealers go out with their service agencies, then the 
general public or the buyer of these automobiles obviously must 
suffer and hence the reason for us trying to work out something that 
we can pass that will permit a more equitable approach in consideration 
to the seller and the servicer, as well as to the man who drives these 
cars and expects service on them. 

Mr. Miuuer. Yes, sir. 

Senator ScHoEpPEL. I believe that is all, Mr. Chairman. 

Senator Monroney. Thank you very much, Senator Schoeppel. 

Let me ask you a question about orphan cars. When a dealership 
folds up and goes out of business, could you say that in that area the 
resale value of that make of car as a used car js diminished, that the 
customer seeing no service within, say, 50 or 100 miles, is less likely 
to buy that car than if the dealership is still open and still operating 
and well equipped to handle the service? 

Mr. Miter. Well, the distance involved, Mr. Chairman, might be 
a great factor in that. Now, in metropolitan areas it would not be so 
harmful, but when you have a 50 to a 100 mile distance, of course, 
you would have very damaging effects. 

Senator Monrongy. And that is generally true in any make of car 
if the dealership disappears, is that right? 

Mr. Miuurer. That is true. 

Senator Monroney. So, therefore, if that be true and you have 
case histories that can pretty well spell that out, I think, if you 
would take the trouble to find out where these dealerships have been 
closed, then the disappearance of even larger numbers of franchised 
dealers with their service facilities would illustrate a danger of cost 
and loss to the car owner at the time that he disposes of his car on the 
used car market as he always does. 

Mr. Miter. Without question. 

Senator Monroney. All right. 

I know that when the factory closes down or there is fear that the 
factory might close down, there is a wide discrepancy between the 
resale price of that used car and a car in which the public has confi- 
dence that the factory will continue to be operated. 

Mr. Miter. Very true. 

Senator Monroney. And to some extent this extends to the loss 
of dealerships as well. 

Mr. Mriier. ‘That is right. 

Senator Monroney. I asked for some information when the NADA 
officials were testifying yesterday, regarding the numbers of automobile 
dealers that were actually in the red. As I recall, in 1958 the profit 
before taxes of 5,000 dealers surveyed, members of NADA, was two- 
tenths of 1 percent. I made the point at that time that if the 5,000 
dealers were only two-tenths of 1 percent profitable on the average, 
that there must be a great many of those that were actually in a loss 
position, and I asked for those figures. I wonder if you have them 
now, Mr. Kirks. 
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Mr. Krirxs. Yes, Mr. Chairman, we do have. We ran a survey, a 
business management survey at the end of 1958 which disclosed that 
35 percent of the dealers concluded the year 1958 in the red. 

Senator Monroney. 35 percent were in the red and 65 percent, 
then, were in the black; is that correct? 

Mr. Kirks. Yes, sir. 

Senator Monroney. But the average of the black and the red came 
up with only two-tenths of 1 percent? 

Mr. Kirxs. That is correct, sir. 

Senator Monroney. Which I recall was the lowest figure that you 
supplied for the past 10 years. I believe in 1950 and around those 
years it was as high as 8 percent. 

Mr. Kirks. The figure for 1950, sir, was 6.3 percent. 

Senator Monroney. 6.3 percent. 

Mr. Kirxs. And then it dropped to a low prior to 1958 of 0.6 in 1954. 

In 1955 it was 1.7; 1956, 0.8; 1957, 0.7; and 1958 is 0.2. 

Senator Monroney. Then for your 3 ‘months period in 1959 I 
think you show a 1.2 figure, is that correct? 

Mr. Krrks. 1.2 for 1959, but as the chairman 

Senator Monroney. That is the seasonal figure and could be 
influenced by the new models? 

Mr. Krrks. Yes; it is normally higher in the first quarter of the 
year, the new model run, than in the other remaining three eres. 
Senator Monronzy. That’s a very important figure, I think, 

the consideration of this matter. 

Now, I asked also for figures that would be illustrative of the 
degree ‘of mutual reliance between the two systems, between sales 
and service, in the automotive distribution system. Do you have 
those figures? 

Mr. Krrxs. Yes, we do, Mr. Chairman, and we would like to submit 
for the record with the privilege of the Chair, two statements which 
are detailed breakdowns of this, but I can give you the conclusion 
which you asked for yesterday. 

For the year 1958 total service and parts constituted 19 percent of 
the dealers’ business and for the first 3 months of 1959 that figure is 
16.2 percent. 

Senator Monroney. Without objection those documents will be 
included in the record at this point. 

(The documents are as follows:) 





OPERATING AVERAGES FOR THE AUTOMOBILE RETAILING INDUSTRY First 3 
Monrus oF 1959, From Reports Recetvep From DEALER MEMBERS IN 
NADA’s Business MANAGEMENT SURVEY OF DEALER OPERATIONS 


Prepared by National Automobile Dealers Association, 2000 K Street N W., 
Washington, D.C, 


NADA BUSINESS MANAGEMENT SURVEY REPORT FOR THE FIRST 3 MONTHS, 
1959, BASED ON REPORTS RECEIVED FROM DEALER MEMBERS IN 
NADA’S BUSINESS MANAGEMENT SURVEY 


For the new car dealers, operating profits averaged out to 1.2 per- 
cent of sales, or $63 per new unit. 

This was a continuation of the upward profit trend which began 
with the introduction of new models in the fall, and was the best 
showing since the second quarter of 1957. 
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Four dealers out of five (80.4 percent) finished the 3 months with 
some profit, in contrast with the same period last year, when the 
combined profit average was a minus 0.8 percent and 55 percent of 
all dealers operated at a loss. 

Washout gross from combined new and used unit sales averaged 
$402 per new unit sold. This was close to the averages reported i in 
the first three quarters last year, but considerably better than the 
yearend figure of $387, which reflected the discounting of old models 
and yearend adjustments. 

Car absorption (the ratio of washout gross, after selling expenses, 
to fixed overhead) rose to 44.5 percent, compared with the yearend 
average of 33.5 percent, and only 28.4 percent in the first quarter a 
year ago. 

New passenger car stocks averaged 21 units per dealer on March 31, 
for an estimated total of 800,000, or 47 days’ supply. 

Used vehicle inventories averaged 27.9 units per dealer, which was 
a 35.3 days supply at the current rate of sales. 

Total investment (reflected on the dealer’s statement as net worth) 
averaged $122,674 per dealer on March 31. This was up from 
$116,497 at the yearend. 

One of the most consistent figures developed in NADA’s surveys 
has been the ratio of gross profit from combined sales of new and used 
vehicles. Through the five quarters since the beginning of 1958 this 
percentage ratio has stood at 9.4, 9.2, 9.4, 9.2, and 9.5. There is no 
way of determining an acceptable average of the proper allocation of 
the dealer’s overhead to the new and used car departments because 
of the wide variance in accounting methods. We do know, however, 
that through 1958 and the first quarter of 1959 the ratio of total ex- 
pense to total sales has averaged between a low of 14.7 percent and a 
high of 16 percent. With car sales returning a gross of only slightly 
more than 9 percent, it seems obvious that the car business is not 
pulling its share of the load—a convincing explanation as to the 
necessity for most dealers to look to other sources of revenue for their 
profits. 

The generally profitable first quarter was made possible by a sharp 
increase in car sales without a corresponding increase in the cost of 
doing business. By the same token, continued profitable operation 
through the balance of the year will depend not only upon general 
business conditions, but most importantly upon the resolution and 
ability of the individual dealer to maintain a tight control of expenses 
in the face of expanding volume. 


42621—_59——_8 
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New cars and trucks 



































Group I | Group II| Group Group | Industry 
II | Iv average 
Mar. 81, 1959 | 
| 
Inventory per dealer: 
eine 12.4 34. 9 62, 2 123.0 21.0 
es SOUT GUIROK GORI)... «cnc cncccansccosenes 3.1 6.3 10. 2 | 23.0 | 4.6 
Days’ supply, passenger cars and trucks... ----.-..--- 53.7 48. 5 37.8 | 37.6 | 47.0 
Washout gross profit on new and used units com- | 
bined (less all credits for finance income) per new | 
Ct an dsagatbeln dane duckskaaasucaee’ $438 $432 $358 $302 $402 
Used vehicles 
Group I | GroupII|} Group Group | Industry 
Ill | IV average 
Mar. $1, 1959 
| 
Average selling price per unit_.....................-- $828 $921 $919 $868 $872 
Ratio used unit sales to néw......................... 1, 86-1 1. 57-1 1, 29-1 1. 10-1 1, 57-1 
Inventory per dealer--____--- peeagtcses eee Sat 21.3 39.8 63.1 | 88.6 27.9 
I in nn aca abic madame pedtaie danetaas 43.3 31.9 26. 4 21. 2 35.3 
Average cost per used unit in inventory $770 $946 97 | $1,069 | $858 
| | 
Parts accessories not included 
| 
Group I— Group II— | Group ITI— | Group IV— 
1 to 149 150 to 399 400 to 749 750 or more | 
new cars new cars new cars new cars Industry 
and trucks and trucks and trucks and trucks average 
retailed in retailed in retailed in retailed in | 
1958 1958 1958 1958 
Parts sales per new unit retailed - $434 $394 $366 ig $393 
Percentage of gross profit to sales_ 31.3 29. 7 27.5 26. 2 29.6 
Number of months supply in 
NEE « nndnnccnckdindessease 5.5 4.1 3.5 3.4 4.5 
Annual turnover of investment -- 2.2 3.0 3.5 3. 6 2.7 
Customer labor 
Group Group Group Group | Industry 
I II Ill IV average 
ic a ses casein nists 
Gales per mow walt retailed. ..........2606..0secedcces $295 $267 $218 $177 $256 
Percentage of gross profit to sales. ...............-..- 41.2 45.8 47.5 47.8 44.2 





Total service includes labor, parts, and all other service and stockroom sales, except 
accessories with new vehicles 


Group Group Group Group | Industry 

I Il Ill IV average 

Sales per new unit retailed___.__._..............-.---- $948 $822 $719 $589 $820 

Percentage of gross profit to sales. ._...........---.-. 33.1 35.0 34.9 33.1 33.9 
Service absorption (officers’ or owners’ salaries in- 

ee tae ee at Mee ek 55.8 57.4 58.4 59.8 57.1 
Service 5 spaegen (officers’ or owners’ salaries ex- 

STE lini in <emmcdne ¢cwentinaasadieiaee teat kein cet 68.0 66. 2 66.8 | 67.2 
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Ratio of departmental sales to total sales 





| 
| Group | Group 
I | II 


Group Group | Industry 
Itt | IV average 


New cars and trucks 
Used vehicles-____...---.-- 








OPERATING AVERAGES FOR THE AUTOMOBILE RETAILING INDUSTRY, ENTIRE 
YEAR 1958, From Reports ReEcE1vVED From DEALER MEMBERS IN NADA’s 
Business MANAGEMENT SURVEY OF DEALER OPERATIONS 


Prepared by National Automobile Dealers Association, 2000 K Street NW., 
Washington, D.C. 


NADA BUSINESS MANAGEMENT SURVEY REPORT FOR THE ENTIRE YEAR, 
1958, BASED ON REPORTS RECEIVED FROM DEALER MEMBERS IN 
NADA’S BUSINESS MANAGEMENT SURVEY 


With the help of the new models, and a fourth quarter upturn in 
general conditions, the automobile dealers finished the year with 
combined operating profits of 0.2 percent of sales. 

While this figure was a modest one, and the lowest yearly average 
since the war, it was in welcome contrast to the losses previously 
shown in the preceding quarters. 

Thirty-five percent of those included in NADA’s survey were still 
in the red at the close of the year, but this percentage was considerably 
lower than had been reported in the three previous surveys. 

Washout gross from combined new and used car sales, which stood 
at $406 at the end of September, dropped to $387. Car absorption 
(the ratio of washout gross, after selling expenses, to fixed overhead) 
rose slightly from 31.9 to 33.5 percent. This compared with an 
average of 41.7 percent for all of 1957. 

Total dealer expenses averaged 14.7 percent of sales, while combined 
new and used car sales returned a gross profit of only 9.2 percent. 
While this is not an exact comparison, it suggests the extent to which 
the average dealer has been actually subsidizing his new car opera- 
tions with revenue from other sources. 

New car inventories averaged out to 13.9 per dealer on December 31, 
for an estimated total of about 500,000 units. This was an increase 
of some 200,000 over the total reported at the end of the third quarter. 

The speedup in new car sales also brought an increase in used car 
stocks from an average of 19.8 per dealer on September 30 to 24.4 
at the end of the year. 

The pickup in business and profits in the final quarter was encourag- 
ing, and appeared to give promise of better times ahead. 1958 is 
now history, and with many signs pointing to continued improvement, 
dealers generally were viewing the coming year with a great deal 
more optimism than they displayed a year ago. 
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New cars and trucks 
| | 
Group I | GroupII| Group Group | Industry 
Ce III IV average 
Dec. 31, 1958 Pe | 
Inventory per dealer: | 
SG Ee Oe eee onl 7.8 | 22. 2 | 46.0 | 93.7 | 13.9 
Trucks(per truck dealer) s | 2.2 4.8 8.4 | 17.6 | 5.5 
Day’s supply, passenger cars and trucks 46.0 39.0 | 31.7 35. 4 40.3 
Washout gross profit on new and used units com- | | 
bined (less all credits for finance income) per new | 
| ERE ae sbi : $407 $416 | $376 | $295 $387 
' | 
Used vehicles 
l l ] - 
| Group I | GroupII| Group Group | Industry 
| | IIL IV | average 
cieesnmmtemmaaenee ee inet emanate 
| | 
Average selling price per unit $764 $824 $867 $826 | $804 
Ratio used unit sales to new . 2. 15-1 1. 79-1 1. 44-1 1. 20-1 | 1. 77-1 
Number of days’ supply in inventory, Dec. 31, 1958 42.3 32.0 26.6 | 23. 4 | 35.0 
Average cost per used unit in inventory, Dec. 31, 1958. $745 $840 $990 $985 | $816 
Parts accessories not included 
Group I— Group II— | Group III— | Group IV— 
1 to 149 | 150 to 399 400 to 749 750 or more 
new cars | new cars new cars new cars Industry 


and trucks 
retailed in 


and trucks 
retailed in 


1 





| 


and trucks 
retailed in 


and trucks 
retailed in 


average 

















1958 1958 1958 1958 
a | —___— ————$-—_—__——_|—_—__—— 
Parts sales per new unit retailed _| $531 $452 | $416 | $332 $457 
Percentage of gross profit to sales 31.2 30. 4 | 29. 2 26. 8 | 30. 2 
Number of months supply in | | | 
inventory. --.-....--- s 5.5 | 4.2 3.5 3.3 | 4.5 
Annual turnover of investment __| 2.2 | 2.9 | 3.4 | a7} 2.6 
Customer labor 
ee a Group Group | Group | Industry 
II III | IV average 
| od ciate 
| 

Sales per new unit retailed. _._............--- $356 | $319 $273 $193 $305 
Percentage of gross profit to sales. ...........-- | 40.4 | 45.3 47.6 48.5 | 43.9 


Total service includes labor, parts, and all other service and stockroom sales, except 


accessories with new v 





Group 
I 

Sales per new unit retailed_.................--....... $1, 193 

Percentage of gross profit to sales_..............----- 31.9 
Service absorption (officers’ or owners’ salaries in- 

a I Rr sk 58.0 
Service absorption (officers’ or owners’ salaries ex- 

SE cachtnininiingsds net kemameghiocusd cxcdia cai tne 72.3 


ehicles 


Group 
Il 


70.2 





Group Group | Industry 
III IV average 

$844 $645 $986 

35.3 33. 6 33.5 

58. 2 58.7 58.5 

66. 7 66.7 70.0 








AUTOMOBILE DEALERS TERRITORIAL LEGISLATION 117 


Ratio of departmental sales to total sales 





~— — Group Group | Industry 
I i 


Il IV average 
EE SUI goo nip nchipcaaccecepmeesceten 49.9 53.6 57.4 61.1 53.6 
EE a ondscacetecdnxs o's oddeeradeeetbes aes 29.1 27.8 25. 4 23.6 27.4 
MUI CONE EB oc wiieinnqansnnadnepenedan 21.0 18.6 17.2 15.3 19.0 


Senator Monroney. Am I correct in figuring that 19 percent? Is 
that the volume or is that the realized profit or what does that re- 
late to? 

Mr. Krirxs. That is related to sales, out of the total sales of the 
firm. 

Senator Monroney. I see, that would be parts 

Mr. Krirks. Parts and services. 

Senator Monroney. And services and car sales business? 

Mr. Krrxs. The way we break it down, sir, in our technical manual 
which we provide to our members, for new cars and trucks for the 
first 3 months of 1959 the industry average was 56.8 percent; for used 
vehicles it was 27 percent; and for total service and parts it was 16.2 
percent. 

Senator Monroney. Of course, this was total sales. 

Mr. Krrxs. Total sales. 

Senator Monroney. So actually the realized profit off of the 56.8 
percent of new car sales would relate to a maximum gross profit of 
around 20 or 22 percent, or some figure such as that, so you would 
come out with a gross earnings at somewhere near the same figure on 
the dealers gross profit on sales as it would on service, is that not 
about correct? 

Mr. Kirxs. I amsorry, Mr. Chairman, I didn’t follow your analysis. 

Senator Monroney. The 56.8 percent which you give us on new 
car sales, some 80 percent or more of that went direct to Detroit, for 
the product. The only gross profit that he had, not net, but gross 
profit, was about 20 percent for his own overhead, for his own opera- 
tion, for his salesmen, and for everything. 

Mr. Kirxs. Right, sir. 

Senator Monroney. So, would you be correct in taking 20 percent, 
I mean roughly, which would come out at 11.1 percent of the total 
gross profit on new car sales to about a 16.2 percent on service? 

Mr. Kirks. I think that is correct; may I 

Senator Monroney. What I am trying to relate it to, it seems to 
me that these figures indicate that they are Siamese twins, that the 
gross profits of sales must help support the service end and the gross 
profits from service support the sales end, and if either half of the 
business is destroyed or is diminished as compared to the other half, 
will have to bear a heavier load on the consumer. 

Mr. Krirxs. That is correct, sir. 

May I speak to the witness just a moment, please? 

Senator MonroneEy. Yes, sir. 

Mr. Krrxs. Mr. Miller would like to amplify that. 
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Senator Monroney. I think Mr. Miller understands what I am 
driving at, if your sales go down by half then your service department 
has to bear a much heavier percent of the general overhead in the 
plant and the occupancy cost—light, heat, labor, and various other 
things. 

Mr. Miuuer. I think, Senator Monroney, the perfect example of 
that is the experience during the last war. In other words, if a dealer 
failed to have adequate service facilities to perform sufficiently to 
make a profit he was out of business; that is the extreme of the point 
you are making. 

I can tell you from my own experience and analysis of many dealers’ 
. erations, that you have very few dealers out of the total in the 

Nation who are able to cover their expenses in their service depart- 
ment. So few are able to, but in those cases you find they are gen- 
erally dealers with a small ove ‘rhead, otherwise they cannot possibly 
do it. 

In other words, the front of your business must carry the brunt of 
your business, the service cannot pay for itself in the vast majority of 
situations. 

Senator Monroney. So that in a declining profit year, such as 
two-tenths of 1 percent as you had last year, “where your sales have 
gone down, your service business would probably have been pretty 
much the same? 

Mr. Miuuer. I would say that is correct. 

Senator Monrongy. So the more sales you lose, the more difficulty 
you have in maintaining even the sales within your own territory, 
then sooner or later will come a time when you must raise the prices 
on the servicing of the car to make up for the lack of income and gross 
profit that comes from the car sales. 

One helps the other. If income disappears from the new car sales 
branch of the business, then it has got to be made up elsewhere. 

Mr. Miter. True. I think there is another point you might make 
here from the results of 1958 with two-tenths of 1 percent profit. 

As we all know, 1958 was a lesser new car sales year than the pre- 
vious year, or than we should have this year. The fact of the vastly 
reduced profits proves the point again that our profit must come in 
the main from our new and used car business. 

Senator Monroney. Senator Schoeppel, do you have anything 
further? 

Senator ScHOEPPEL. Yes. 

Mr. Chairman, I would like to ask again for the benefit of the 
record that is being made here, since you are a General Motors dealer 
and since you have had a conversancy with one of the great manufac- 
turing concerns, you would be exceptionally beneficial in your 
suggestions for our approach to this thing. 

Now, in the minds of some of the sponsors of these bills we are 
trying to arrive at some workable program that we will try to enact 
into some type of legislation, hoping that the manufacturers will then 
cooperate with the dealers. 

Now, somebody has got to pay this bill. It is either the dealer or 
the manufacturer, but the public is going to say, well, is it going to 
cost me more when I buy my automobile? 

Now, isn’t that a fair assumption that we have to look at first? 
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That will probably come into it when somebody is objecting to 
any type of legislation along this line. The first thing they are likely 
to say is, well, it is going to cost the consumer more if this type of 
legislation is passed. 

Now, I gather from what has been said here in some of the state- 
ments that it is reasonable to suppose it is not going to cost the public 
any more money. Now, then, I would like to ask you if you have a 
judgment on this factor. 

If the dealers are expected to pay the bill through the smaller dis- 
count on nonterritorial sales then it has been said by some who have 
talked to me that the bonus plan might still be a type of a penalty. 

Well, let’s disregard that. But if the factory now is supposed to 
pay this bill, then would they be able, the manufacturers now, to price 
out their new models and- adequately forcast their profits? Isn’t it 
true they would not know- untal the end of the model year how many 
cars they had sold, first, on a territory basis, and next, oh an out-of- 
territory basis? 

Now, from your previous experience, being General Motors district 
manager and now a dealer, could you give us some enlightenment on 
that question? 

Mr. Mituer. There is no question it will be a difficult problem for 
the factories to predetermine the number of interritory and out-of- 
territory sales. That would be one problem that must be answered 
by the factories, Senator Schoeppel. I cannot give you the answer to 
that one. 

Senator ScHorpre.. Let’s assume that it could be worked out 
administratively and to a reasonably fair degree regarding the number 
of interritory sales and out-of-territory sales. In your judgment, do 
you think the manufacturer then would have to wait until the end of 
the year to make the final checkup and the final determination, or do 
you think they could do that on, say, a quarterly basis or a half-year 
basis? 

Mr. Kirxs. Would you indulge us just a moment, Senator 
Schoeppel? 

Senator Scnorpre.. Yes. 

Mr. Mitier. To answer your question 1 must go back to my 
factory experience. They will have a difficult time in predetermin- 
ing the cost of this program. 

[ would think they would want to assume when they price the prod- 
uct for the ensuing year that all sales made would be interritory sales. 

I don’t see how else they can do it. There is another good factor 
to this as was mentioned previously, the very fact of a certain pro- 
tection is going to reduce out-of-territory sales very sharply. It is 
not going to be too profitable for a dealer to sell outside his territory. 
It will pretty much bring itself into focus. 

Senator ScHorrret. Therefore, we have got every reason to expect 
that if we can come out of here with some type of protection for the 
interritory man that from a manufacturer’s standpoint and a pricing 
standpoint the manufacturers would not price their individual cars 
to the dealers on the basis that a world of these sales would be out-of- 
territory sales and, therefore, higher. 

In your judgment you do not think that would be the case? 

Mr. Krrxs. No. 
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Senator ScHorpPeL. Thank you. 

Senator Monroney. I think, for the record, we should note the 
fact that you have had since 1950 what apparently has been a vast 
increase in out-of-territory sales but the price of cars has continued to 
rise. I mean, the cars are priced regardless. And it is also a fact, as I 
understand it, that at the time the new model is priced the factory 
does not know whether they are going to build 3 million or 4 million 
or 6 million cars. 

But when they do have an extra good year, it does not necessarily 
result in a decrease in the price, although everyone knows from the 
economics involved that they can build 6 million cars a lot cheaper 
than they can build 4 million cars, That is one of the reasons that 
dividends climb during the big car sales year, so I do not feel that 
this will have any effect in pricing to the individual buyer; in fact, [ 
think if the factories would go along with an additional discount it 
could result in lower prices to the buyer, particularly in the areas in 
which the dealers are franchised to serve. 

Mr. Kirxs. That is conceivable and also it might permit the 
dealers to make an extra profit. 

Senator Monroney. With the two-tenths of 1 pereent last year, 
I do not think many Members of Congress would say that that would 
be an exorbitant or an excessive degree of profit. 

Any further questions? 

Senator ScHorpPE.. I have no further questions, thank you. 

Senator Casz. No, thank you, Mr. Chairman. 

Senator Monroney. Thank you very much for your very helpful 
statement. We appreciate your appearing, Mr. Miller. 

Mr. Miter. I enjoyed the privilege, sir. 

Senator Monronery. Our next witness is the representative of the 
National Independent Automobile Dealers Association, Mr. Mce- 
Kinsey. 

Would you state your name and identify those associated with you? 
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STATEMENT OF ROBERT J. McKINSEY, EXECUTIVE VICE PRESI- 
DENT AND GENERAL COUNSEL, NATIONAL INDEPENDENT 
AUTOMOBILE DEALERS ASSOCIATION 


Mr. McKinsey. Yes, sir; I am Robert McKinsey. I am executive 
vice president and general counsel fo the National Independent 
Automobile Dealers Association. 

I have with me three of our member dealers who have also prepared 
brief statements for the hearings today. On my left is Mr. Albert 
H. Schwartz who is president of our association, he is from Pittsburgh, 
Pa.; on his left is Mr. Jack Fiveash who is a regional vice president of 
the association and is from Pensacola, Fla.; on my right is Mr. John 
H. Anders who is a State director and is from Tuscaloosa, Ala. 

I want to express my appreciation for our having an opportunity to 
appear here and particularly appreciate, Mr. Chairman, your willing- 
ness to take time away from your new responsibility to your first 
grandson to concentrate on our automobile policies. 

I have been authorized as vice president and general counsel of 
NIADA to state that our association is vigorously opposed to the pas- 
sage of the bills now under consideration by this committee, because 
these bills are nothing more than an attempt to legalize arrangements 
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between manufacturer and franchised dealer which provide for terri- 
tory and customer allocation in the sale of new automobiles. 

By way of introduction to this statement, it may be helpful for me 
to identify our association, the National Independent Automobile 
Dealers Association is a national trade association representing the 
independent automobile dealers of America. 

Most of these dealers do not have new car franchise agreements 
with U.S. manufacturers, but many of them do have foreign car 
franchises and many of them do sell new cars obtained from fran- 
chised dealers. 

NIADA has more than 1,600 independent automobile dealers as 
direct, dues-paying members. Through its affiliation with 23 State 
associations of independent automobile dealers, NIADA actually 
represents some 11,000 such dealers. It has been estimated that there 
are some 20,000 to 30,000 or so independent automobile dealers in the 
United States. 

NIADA is managed by a board of directors consisting of members 
elected by the 23 State associations. We currently have 35 such State 
directors. The State associations which elected them are listed below: 


Alabama: 

John H. Anders, 333 Hargrove Road, Tuscaloosa. 

Bob Ingram, 8534 First Avenue North, Birmingham. 
California: 

Wendell Anderson, 2501 Broadway, Sacramento. 

Dick Rafferty, 4754 East Belmont, Fresno. 

Colorado: John D. Shay, 2324 South Broadway, Denver. 
Connecticut: Matthew B. Katz, 770 State Street, Bridgeport. 
Florida: Dick Bennett, 501 North Orange, Orlando. 

Georgia: 

Pete Bunch, 1825 Montgomery Street, Savannah. 

Paul E. Bennett, 1424 Gordon Highway, Augusta. 

James F. Smith, 833 Third Street, Macon. 
Illinois: Herb Levin, 3838 North Western, Chicago. 
Indiana: W. V. Hollingsworth, 3562 West 10th Street, Indianapolis. 
Kansas: Walter Roark, 429 South Broadway, Wichita. 
Maine: Arthur M. Waterman, 401 Forest Avenue, Portland. 
Maryland: Odie B. Herring, 2718 Remington Avenue, Baltimore. 
Massachusetts: William Valinski, 351 Park Avenue, Worcester. 
Michigan: 

Jim Seder, G-5116 North Saginaw Road, Flint. 

Sam Goodman, 18310 Telegraph, Detroit. 
Missouri: Joe Burtrum, 1610 East Seventh, Joplin. 
Nebraska: Orville Parrish, 4820 Wilshire Boulevard, Lincoln. 
New York: Harry Gottlieb, 1127 Bedford Avenue, Brooklyn. 
North Carolina: 

Andy Foppe, 1019 South Tryon Street, Charlotte. 

Ralph Johnston, Post Office Box 892, Fayetteville. 

G R Berry, Post Office Bos 217, Greensboro. 

Eugene Johnson, Box 162, Sanford. 
oh Marion DuBose, Post Office Box 1552, Wilmington. 

io: 

Louis Geller, 1345 East Market Street, Akron. 

Manny Weiser, 8230 Euclid Avenue, Cleveland. 
Pennsylvania: Harold Ratcliffe, 4800 Marvine Street, Philadelphia, 
oo Island: Louis E. Baker, 560 Elmwood Avenue, Providence. 

exas: 

Omar Hermsmeyer, 700 West Sixth Street, Amarillo. 

Ray Williams, 515 North Main Street, Fort Worth. 
Washington (State): 

Morris Stotsenberg, 1303 South First Street, Yakima. 

Bill Deupree, 10710 Bothell Way, Seattle. 

West Virginia: Andrew K. Faller, 4502 Waverley Road, Huntington. 
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At NIADA’s 1958 Annual Convention in Chicago on November 
14-16, these State directors unanimously approved a_ resolution 
vigorously opposing any legislation which would amend the antitrust 
laws so as to legalize territory security. 

In view of the fact that our State directors are in an excellent posi- 
tion to know the thinking of their fellow independent dealers in their 
home States, I believe that it is fair to say that the above resolution 
does accurately represent the position of most of the independent 
dealers in the United States. 

The question might well be raised at this point as to why independ- 
ent dealers are so strongly opposed to these bills. There are three 
general reasons for this interest on the part of independent dealers: 

(1) The independent dealer and his family is a member of the 
general public, and as such as a right to be concerned about any legis- 
lation which he believes not to be in what Senator Potter in these 
hearings last year called the long-term public interest. 

(2) The independent automobile dealer is an important segment of 
the retail automobile distribution industry and has every reason to 
concern himself with any legislation affecting that industry. 

(3) If territory security is legalized, it will be but another chain, 
along with section 3(c) of the Automobile Information Disclosure Act. 
in the “iron curtain” gradually being erected against the right of the 
independent dealer to purchase new cars from franchised dealers for 
resale. 

The independent dealers who will follow me as witnesses are better 
qualified by far, naturally, than I am to discuss in detail each of these 
three points. I will, therefore, content myself with two brief obser- 
vations about these bills which may be of value to the committee. 

First, regardless of whether penalties or bonuses are used to induce 
franchised dealers to sell in their designated territories or has been put 
to concentrate their efforts there, rather than to any interested pur- 
chaser, the effect of these bills will be to limit or restrict the freedom 
of the consuming public in their choice as to where to purchase a new 
car. 

Yesterday Chairman Monroney very properly stated that he saw 
nothing in his bill which restricted the physic al freedom of consumers 
to purchase new cars anywhere. And that is certainly correct. | 
would argue this, that the loss of bonus by the dealer attempting to 
sell outside his territory, the fact that he doesn’t get the bonus that 
the man who sells inside his territory does, in fact will effectively 
increase the price at which the so-called cross-seller must sell his cars. 

Mr. Hufstader of General Motors stated the case very well yester- 
day when he said, and I am quoting from his statement: 

Furthermore, a discount, rebate, or allowance in addition to the existing nor- 


mal discount would result in an additional cost to be ultimately borne by the 
retail customer for which he receives no additional service. 


Finally, I would like to make note of an editorial by Admiral B sell 
of NADA which appeared in the NADA magazine of October 1957. 
This editorial was entitled, “The Answer Must be New,” and dealt 
with territorial security. And in the editorial Admiral Bell pointed 
out that during the very period when territory security was in oper- 
ation (1938-49) the main complaints of the dealers concerned boot- 
legging and cross-selling. 
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The editorial went on to point out that these two problems were 
still high on the list of dealer complaints in 1957 and asked the 
following question: 

Now if bootlegging and cross-selling existed during the protected territory 


days, does it stand to reason that our problems would be minimized or elimin: ited 
if we were to bring into being the territory protection of yesteryear? 


The editorial concluded that— 


I suggest that what we need it an entirely new approach; that we seek to solve 
the problems of today in the light of today’s conditions, today’s tempo, today’s 
thinking. 

That concludes my formal statement, Mr. Chairman, and whether 
you want to throw some questions at me now or have my associates— 

Senator Monroney. | would rather hear from the other dealer 
witnesses. Are vou a dealer? 

Mr. McKrnsry. No, sir; I am merely an attorney and executive 
vice president. 

Senator Monronry. How long have you been executive vice 
president? 

Mr. McKinsey. Since January of this year. 

Senator Monroney. Fine, we will be glad to hear from your 
dealers. 

Mr. McKinsey. Mr. Schwartz who is president has the next 
statement, Mr. Chairman. 

Senator Monroney. We will be glad to hear from Mr. Schwartz. 

Will you state your full name, address, and business association? 





STATEMENT OF ALBERT H. SCHWARTZ, PRESIDENT, NATIONAL 
INDEPENDENT AUTOMOBILE DEALERS ASSOCIATION 


Mr. Scuwartz. Yes, sir; I am Albert H. Schwartz, a nonfranchised 
independent automobile dealer from Pittsburgh, Pa., and president 
of the National Independent Automobile Dealers Association. 

Mr. Chairman and gentlemen of the committee, I appreciate the 
opportunity to present to this committee a few facts and oipinions 
in opposition to the bills under consideration. 

As a former franchised dealer for two major automobile manu- 
facturers and as district manager for a new car distributors, supervising 
a 10-county area of 40 retail dealers, I have had extensive experience 
with the problems which have inspired the bills under discussion. 

Senator Monronny. Excuse me. Could you state the name of the 
new car distributor? 

Mr. Scuwartz. Howard T. Grove, Inc., Pittsburgh, Pa. A Hudson 
distributor. 

Senator Monronry. Thank you, sir. 

Mr. Scuwarrz. Incidentally, those distributorships, Senator, are 
no longer in existence, of the very few which were remaining. 

Senator Monroney. Hudson is no longer in existence, is it? 

Mr. Scuwartz. Pardon me? 

Senator Monroney. The Hudson is no longer in existence, is it? 

Mr. Scuwarrtz. It is now part of American Motors. 

Senator Monronry. As a make? 

Mr. Scuwarrtz. As an entity that has also disappeared from the 
scene. I also managed a franchised dealership when a territory secu- 
ity clause was part of the manufacturer-dealer se ling agreement. 
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In addition to my own automobile experience during the past 24 
years, I have had an excellent opportunity to share the experience and 
problems of other dealers both franchised and nonfranchised. As an 
active member, committee chairman, and officer in six automobile 
trade associations, | have been exposed to the problems of several 
segments of the retail automobile business. It has also been my 
privilege to represent franchised dealers in their national dealer coun- 
cils and to represent nonfranchised or independent dealers in many 
activities including this hearing today. 

Since the nature of the four bills under consideration is ‘“permis- 
sive’ it might be appropriate at this time to point out in our opinion 
what would be ‘‘permissible’”’ if anv such legislation were enacted. 

The dealer groups seeking this special interest legislation have been 
quite frank about their ultimate objective. Automobile trade journals 
and other publications have accurately reported the true purpose of 
this “permissive legislation.”’ 

These dealers are really seeking a device which would enable them 
to effectively reduce the in-line competition between franchised deal- 
ers operating in separate geographic areas. They refer to this prac- 
tice as “territory security,’’ but it might be more accurately described 
as “dealer security.” 

To further obscure the real purpose of this group, a more subtle 
label was later employed: ‘‘Area of service responsibility.”” This latter 
title has been used to assist in the rationalization that this whole 
business is in some way “in the public interest.” 

Discouraging, inhibiting, or otherwise preventing a dealer from 
selling an automobile outside the territory referred to in his manu- 
facturer-dealer selling agreement can be effected in two principal 
ways. These four bills cover both methods. 

Under two of the bills, the automobile dealer who wishes to sell in 
the free and open markets of the country, but outside his protected 
territory, could be penalized by the imposition of an infringement fee 
or other punitive device. 

Another method to accomplish this same result has also been 
proposed. The result of this latter proposal would be to reward a 
dealer who sells automobiles in his own protected territory with 
enough additional profit markup or bonus to give him a sufficient 
trading advantage over a competitor in another area so as to effectively 
eliminate that competitor. All this is to be justified by the claim 
that sellers of a complex mechanical product should be assured of a 
profit on their service department investments. 

This would seem to imply that the service presently rendered the 
purchaser is inadequate, and indeed in many cases it may well be. 
As a matter of fact many purchasers who have deserted their home- 
town dealers have done so because the service of a competitor in 
another trading area was superior. In some cases that competitor 
was a nonfranchised, independent automobile dealer who obviously 
offered more of the things that the customer wanted. 

Under the present system of nonexclusive manufacturer-dealer 
selling agreements or franchises, the dealer who consistently offers and 
delivers the best values in both products and services in the most 
efficient manner satisfactory to the greatest number of car buyers is 
assumed to deserve the business he writes. 
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Any attempt to erect artificial barriers, whether by penalties or 
incentive payments, is a direct attack upon this free competitive 
system. 

Claims are constantly made regarding the franchised dealers’ con- 
tributions to the national economy. The nonfranchised or inde- 
pendent automobile dealer could make similar claims and support 
them with impressive statistics. We would rather use our time here 
to impress upon you our belief that this same economy can best be 
preserved by keeping it vigorously competitive. 

The consumer should remain free to purchase an automobile in any 
territory from the dealer of his choice without the economic barriers 
attendant to a system of penalties, or a system of bonuses which have 
the effect of penalties in reverse. 

Gentlemen, one statement I would like to inject here if I might. 

Senator Monroney. All right. 

Mr. Scuwarrz. The workability of a bonus system, as pointed out, 
I believe, in previous testimony, was debatable for very many reasons. 
I did not include that in my text but I have been a franchised dealer 
during a period when territory security was a practice in our business 
and I remember some of the things that took place under that par- 
ticular type of restricted covenant in the franchise agreement and I 
doubt very much that it would be as workable as proposed. 

Thank you very much. 

Senator Monroney. Thank you very much, Mr. Schwartz. 

Your next witness? 

Mr. McKinsey. Mr. Anders, State director of National Inde- 
pendent Automobile Dealers Association. 

Senator Monroney. Mr. Anders? 


STATEMENT OF JOHN ANDERS, STATE DIRECTOR, NATIONAL 
INDEPENDENT AUTOMOBILE DEALERS ASSOCIATION 


Mr. Anpers. Mr. Chairman and gentlemen of the committee, I am 
John Anders, independent automobile dealer from Tuscaloosa, Ala. 
I am appearing in my capacity as president of the Alabama Inde- 
pendent Automobile Dealers Association and as a State director of 
the National Independent Automobile Dealers Association. 

I am 44 years of age, the last 28 years have been spent in the auto- 
mobile business—27 years in an automobile and truck rental and leas- 
ing business, 14 years as a new car franchised dealer, and 6 years as a 
nonfranchised independent automobile dealer, both wholesale and 
retail. I have been active in religious and civic activities in my home 
county during this period and I have in my 44 years earned a good 
reputation for integrity and citizenship in my city, county, and State. 

t is my firm conviction that any one of the four bills under con- 
sideration or any combination of them would be arbitrary, unfair, 
harmful, and another step down the road of a regimented economy. 

Factories can and do give incentives based only on volume of cars 
sold. This is basic in a free enterprise economy. The dealer who 
does not use sound business management, sales effort, and topflight 
customer service will fall by the wayside sooner or later. Therein 
lies the crux of this matter. 

These legislative actions will not improve the business abaility of 
any man—only the free play of a fully competitive market can correct 
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each dealer case—the dealer can only stay in business who builds his 
business through strenuous effort and honest dealing, be he large or 
small. As long as he is progressing in this manner he will satisfy his 
factory and be amply rewarded himself. These things are not accom- 
plished overnight nor by complaining to Uncle Sam. 

As you see I am humbly, honestly, and sincerely asking you to 
defeat these bills in this committee and continue our free competitive 
enterprise system that has wrought through the years the greatest 
governmental system in the history of mankind. It has brought 
about the best recognition and fulfillment of individual human free- 
dom, enlightenment, literacy, and the enjoyment of human dignity 
in any type of economy. 

Any questions you may wish to ask me, I will do my best to answer 
honestly and accurately. 

Senator Monroney. Thank you, Mr. Anders. 

Who is your next witness? 

Mr. McKinsey. Mr. Jack Fiveash, regional vice president, Pensa- 
cola, Fla. 


STATEMENT OF MR. JACK L. FIVEASH, REGIONAL VICE PRESI- 
DENT, NATIONAL INDEPENDENT AUTOMOBILE DEALERS 
ASSOCIATION 


Mr. Fiveasn. Mr. Chairman and gentlemen of the committee, I 
am Jack L. Fiveash, president, Hill-Kelly Motor Co., a nonfranchised 
independent dealer in Pensacola, Fla., a city with a population in 
excess of 167,000. 

I have been in the independent automobile dealer business since 
1946 and have been president of Hill-Kelly Motor Co. since 1951. 
In 1958 I employed an average of 52 people in my business and paid 
gross wages during the year in the amount of $120,565.80. 

In fiscal year 1958, I had gross sales of $2,441,258.14 and sold 1,673 
automobiles, of which 457 were new cars. In fiscal year 1959 I had 
gross sales of $3,186,766.01 and sold 2,292 automobiles, of which 616 
were new cars. 

I am a regional vice president of the National Independent Auto- 
mobile Dealers Association and appear here both in that capacity 
and as an independent automobile dealer to express my firm opposi- 
tion to the passage of any of the so-called territory security bills. 

I believe that. these bills are another step in the direction of pre- 
venting an independent automobile dealer from handling new auto- 
mobiles purchased for resale from franchised dealers. I must protest 
such bills. As indicated earlier, I bought and resold 457 new cars in 
fiscal 1958 and 616 new cars in fiscal 1959. 

I started handling new automobiles at the request of my many 
customers who desired to buy their new cars from me. I maintain a 
service department that will equal that of most franchised dealers. 

Over the period of years that I have been in business in Pensacola, 
I have been blessed with a great deal of repeat business in the sale of 
new cars. These repeat sales must have occurred because my cus- 
tomers were satisfied with the price and service I gave them. 

As long as franchised dealers wish to sell me new cars, voluntarily 
and without coercion on my part, and as long as my customers wish 
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to buy new cars from me, I see no reason why I and similar independent 
dealers throughout the United States should not be permitted to sell 
new cars without hindrance or restrictions. 

These territory security bills, if enacted into law, will restrict and 
hinder me in my right to purchase new cars for resale from those 
franchised dealers who have been supplying me with new cars for some 
8 years because any system of penalties, or any system of bonuses 
(which are penalties in reverse) will necessarily result in my having 
to pay more for the new cars I buy. If those persons who are urging 
the passage of these bills want to put me and my employees out 
of business, I wish they would say so for the record. 

Mr. McKinsey. Fine. Thank you very much. I believe perhaps 
the principal complaint that I was able to determine from the dealer 
witnesses was the fact that this would, as the last witness said, raise 
the price of cars that might flow into your establishments, that come 
from franchised dealers. 

Is that a correct assumption? 

Mr. Frveasu. That is right. 

Mr. McKinsey. That is one complaint, Mr. Chairman. I think 
the second is from the point of view of the public we feel this legislation 
will have the effect of limiting their freedom to choose cars. With 
that I will close and let you talk to the dealers. 

Senator Monroney. Of course that is part of your appearance as a 
public witness. As an industry witness, the vital burden of your 
testimony, I would presume, of all three, is that if a difference in the 
discount for in-territory sales was provided by the factory or if a 
penalty were imposed for out-of-territory sales, to whatever degree 
there was a discount or to whatever degree there was a penalty, would 
mean that your price from the selling franchised dealer to you would 
be that much higher. 

Mr. Scuwartz. Mr. Chairman, my testimony. didn’t state that at 
all. 

Senator Monroney. Mr. Fiveash’s statement was strongly to that 
effect, and I judge in reading the other testimony it was one of en- 
lightened self-interest, as well as pro-public protection. 

Mr. McKinsey. Yes, sir. 

Senator Monroney. You were stating, I believe, Mr. Schwartz, 
that you had statistics to back you up; on page 4, you said you had 
ample statistics from your National Association. Could you give us 
the net-profit-before-taxes figures on your association members? 

Mr. Scuwarrz. Mr. Chairman, I said the nonfranchised or inde- 
pendent automobile dealers could make similar claims and support 
them with statistics. However, since I stated too we would rather 
use our time here for a different purpose I didn’t bring them with me 
and didn’t come prepared with any such statistics at all. 

Mr. McKinsey. We will submit them for the record, Mr. Chairman. 

Senator Monroney. Yes. We would like to have the membership, 
not the total membership, but the numbers of dealers and the basis 
on which you figure your profits. 

Mr. Scuwarrz. The total numbers of nonfranchised or independent 
dealers? 

Senator Monroney. That is right. 

(Note: The following information was subsequently submitted:) 
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NATIONAL INDEPENDENT AUTOMOBILE DEALERS ASSOCIATION, 
Washington, D.C., July 13, 1959. 
Hon. A. S. Miki Monroney, 
Chairman, Automobile Marketing Practices, Subcommittee of the Senate Interstate 
and Foreign Commerce Committee, U.S. Senate, Washington, D.C. 


Drap Senator Monroney: During our recent appearance before the Senate 
subcommittee on June 23, 1959, you asked that we supply you with the number of 
nonfranchised independent automobile dealers in the United States. 

The latest statistics available to us are those published in the 1954 census of 
business which lists 20,140 nonfranchised automobile dealers in the United States. 

Very truly yours, 
Rosert J. McKinsey, 
Executive Vice President and General Counsel. 

Senator Monroney. For the record, I believe the National Inde- 
pendent Automobile Dealers Association was founded a great many 
years ago but existed for a number of years under another title, did 
they not? 

Mr. ScHwartz. Yes, sir. 

Senator Monroney. Could you give us a brief history? 

Mr. Scuwartz. The association has been in operation, Mr. Chair- 
man, for approximately 13 years. It was originally called the 
National Used Car Dealers Association and for many years discus- 
sions came up at our conventions about the possibility or advisability 
of changing the title to a more appropriate one of National Inde- 
pendent Automobile Dealers, because so many of the former used 
car dealers were by that time handling new cars, that the title Used 
Car Dealers Association didn’t accurately describe all our dealer 
members. 

So many of our dealers and officers at the moment also hold foreign 
car franchises and in fact hold domestic car franchises so we felt the 
termonology ‘‘independent dealer’? would more accurately reflect the 
true status of our group. 

Senator Monroney. What was the year that name was changed? 

Mr. Scuowartz. 1955. 

Senator Monroney. I see. In the merchandising of your fran- 
chise under your used car dealerships, you buy those direct from the 
distributor, I presume. 

Mr. Scuwartz. You mean merchandising of the new cars 

Senator Monrongey. New cars and foreign cars you mentioned. 

Mr. Scuwartz. Mr. Chairman, I don’t handle new cars as such. 
But many of our members do. ‘The foreign cars are handled through 
distributors, yes, sir, purchased from distributors. 

Senator Monroney. I think you testified that your national 
association has 1,600 members. I doubt if you would have the 
intimate knowledge of the membership claimed through your State 
organizations. 

How many of those 1,600 are franchised dealers of foreign cars? 

Mr. McKinsey. I would have to check that, Mr. Chairman. We 
are a small association, we do not have the research departments 
and other things which we would like to have. I will see what we 
can come up with. 

(The following information on this point was submitted :) 
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NATIONAL INDEPENDENT AUTOMOBILE DEALERS ASSOCIATION, 
Washington, D.C., July 8, 1959. 
Hon. A. 8. Mike Monroney, 
Chairman, Automobile Marketing Practices Subcommittee of the Senate Interstate 
and Foreign Commerce Committee, U. S. Senate, Washington, D.C. 


Dear SENATOR Monroney: During our recent appearance before the Senate 
subcommittee on June 23, 1959, you asked that we supply the committee with the 
number of our members who hold foreign car franchises. Unfortunately, we do 
not now have this information in our files. We will include a questionnaire 
bearing on this subject in our next bulletin and will let you know if we obtain 
any worthwhile information. 

Very truly yours, 
Rospert J. McKinsey, 
Executive Vice President and General Counsel. 

Senator Monroney. What percentage would you guess are fran- 
chised new car dealers? 

Mr. Scuwartz. New car dealers and foreign car dealers? 

Senator Monroney. Yes. 

Mr. Scowartz. I would say, of our present membership, approxi- 
mately 5 to 7 percent would be, just off the top of my head, a guess. 

Senator Monroney. Are any of them franchised U.S. car dealers? 

Mr. Scuwartz. Oh, yes, Mr. Chairman. I don’t know what per- 
centage would be franchised, domestic franchised dealers, but quite 
a number of our dealers are—usually they are the ones who had been 
operating as independent dealers and later got a franchise and re- 
mained quite active in our association and we also have dealers who 
had a franchise prior to coming into the association. 

Senator Monroney. Now, I believe it was Mr. Fiveash who testified 
as to the service facilities that he maintained. Is that correct? 

Mr. Fiveasu. That is right, sir. 

Senator Monronry. How many mechanics do you employ? 

Mr. FiveasH. I employ nine mechanics, four porters, and two 
service representatives, and one parts man. 

Senator Monroney. Do they service the new cars that you sell? 

Mr. Fiveasu. Yes, sir. 

Senator Monroney. Or are they cars you bought from other 
dealers? 

Mr. Fiveasu. They service all the new cars we sell. 

Senator Monroney. You sell several makes of new cars I presume? 

Mr. Fiveasu. That is right. 

Senator Monroney. Do you maintain a parts department for all 
types of cars, or—you can’t have all the parts. 

Mr. Fiveasn. I don’t have all the parts. 

Senator Monroney. Where do you get the other parts? 

Mr. Fiveasu. We stock a majority of the moving parts from the 
parts houses in the area and from the franchised dealers within the 
city. 

Senator Monroney. The dealers within the city supply you with 
the parts you do not have in stock? 

Mr. Fiveasn. There are other independent parts houses also, 
Senator, that handle all lines of parts. 

Senator Monrongy. Yes, but the parts that are factory manufac- 
tured and all, you acquire from the franchised dealers? 

Mr. FiveasH. Not necessarily. There are other independent parts 
companies that handle the different parts. 

Senator Monroney. Factory manufactured parts? 
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Mr. Fivrasu. Well, the Delco Department, who supplies General 
Motors with their electrical systems, have a distributor of their own 
represented in our city and various other cities in the United States, 

Senator Monrongey. Do you have a service department, Mr. 
Schwartz? 

Mr. Scuwartz. Yes, I have. 

Senator Monroney. How many mechanics do you have? 

Mr. Scuwartz. One mechanic and one assistant mechanic. 

Senator Monroney. What were your total sales? 

Mr. Scuwartz. I didn’t bring those figures— you mean for last 
year? 

Senator Monronery. Roughly, yes. 

Mr. Scuwartz. Approximately 75 to 80 cars a month, on a monthly 
basis, would be the average. 

Senator Monroney. Around 1,000 cars a year? 

Mr. Scuwartz. Approximately. 

Senator Monroney. You have one full-time mechanic? 

Mr. Scuwarrz. Well, you see we sublet most of our service to 
independent garages in our area, and some of the service goes to 
specialists in that particular type, like automatic transmissions and 
so forth. This is the practice of quite a number of our dealers, in 
addition to myself, and also the practice of franchised dealers who 
are handling different types of automatic transmissions. It is normal 
in our trade to seek service from the service departments that happen 
to have what we think are the best mechanics and render the best 
service, 

Senaior Monroney. Now, since you are the president of the asso- 
ciation, would you say that is rather normal. I think you said that, 
for this service to be farmed out to other—— 

Mr. Scuwartz. No, that is not the trade practice in all areas at 
all. A large proportion of the service is handled individually by the 
dealers, such as Mr. Fiveash. 

Senator Monroney. I just wondered— you mentioned it and since 
you are present, I would presume—I think you said it was rather 
normal to seek out the specialists from outside to do your trans- 
mission and electric work and other things. 

Mr. Scuwartz. We sublet service just as some of the manufac- 
turers sublet the component parts of their cars. We do that in my 
particular business. 

Senator Monronry. May I ask the other witness, Mr. Anders, do 

you have a service department? 
’ Mr. Anpers. I have one mechanic. I generally farm mine out, as 
Mr. Schwartz stated. We farm it out to specialists. I had a 1955 
Nash with a Packard-built automatic transmission in it, in my lot, 
and if I had sent it to the Oldsmobile dealer, the Mercury dealer or 
Ford dealer or Chevrolet dealer, none of them could repair it. I sent 
it to an independent garage, who specializes in automatic transmis- 
sions. They repaired the transmission and satisfied my customer. 
He has come back several times to tell me how pleased he was with 
the service. 

Senator Monroney. You don’t maintain a stock of parts? 

Mr. Anpvers. NO, sir. ' 

Senator Monroney. Those are acquired from either the inde- 
pendent service people or they acquire them from the franchised 
dealer, I presume? 











ae 


AUTOMOBILE DEALERS TERRITORIAL LEGISLATION 131 

Mr. AnpErs. Yes, sir, I might elaborate on Mr. Fiveash’s statement 
about the General Motors C orp. having an affiliation, United Motors 
Service, which handles the Delco and the various parts that have to 
do with the electric system, Rochester Carburetors, Packard Ignition 
Cables. I am very, very familiar with parts, having been a new car 
dealer and having handled parts. 

Senator Monroney. As a new car dealer I presume you were 
required to keep a stock of many, many parts of all the makes and 
models for years by your dealership requirements, were you not? 

Mr. Anvers. I might state that over a period of years I built up 
an $18,000 inventory of parts in my city of 50,000. When I got 
ready to go out of business, why, I took a tremendous licking. Over 
a 6-month period I cut to $11, 000. All right, [ wound up by sending 
out to other dealers in areas, selling them at cost, less so much percent. 
I cut it to $7,000. And to wind it up, I sold $7 "200 worth to a dealer 
in Jacksonville, Fla., for $1,100 and delivered them myself. 

Senator Monroney. But you did find carrying parts quite a burden 
then? 

Mr. Anvers. The parts situation is very important to a dealership 
of any nature, however it is handled, whether through buying through 
independent parts houses or keeping a stock. It is something that 
should be handled by the size of the dealership. If he stocks them 
he should know what he is doing and the turnover. It is a big man- 
agement problem and can be handled either way. That is my 
contention. 

Senator Monroney. Now the sales of these new cars to your 
independent automobile dealers are from other franchised dealers; is 
that correct? 

Mr. Fiveasn. That is correct. 

Senator Monroney. One of the dealers mentioned he was also a 
wholesaler. Is there a wholesale operation in the transfer of these 
new cars from one franchised dealer to the independent automobile 
dealers? 

Mr. Anpers. I mentioned that in my testimony. For a period 
after I got out of the new car business, I bought and obtained new 
cars from dealers and sold them to other dealers; yes, sir. 

Senator Monroney. You were sort of a jobber of new cars from 
the one franchised dealer to yourself as a wholesaler to other inde- 
pendent dealers? 

Mr. Anpers. Yes, and also retail. 

Senator Monroney. And in that process, you were able to make a 
percentage on the sale—of course you weren’t doing that for free. 

Mr. Anpers. Well, sir, it is a rugged business. I made a profit 
for a period and for a period I didn’t. 

Senator Monroney. Are you still in the business? 

Mr. Anpers. I am not in the business of wholesaling new cars at 
present and have not been since 1955. The factory equalized the 
freight differential to a certain extent and that had a bearing on it. 

Senator Monroney. | see. 

In the transference of these cars, do they come from the local area 
largely or from a good many miles away? 

Mr. Fiveasn. Mr. Chairman, I can purchase cars from local areas 
and I do purchase some cars from the local area in which I sell auto- 
mobiles, but the majority of my automobiles; namely, being a com- 
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petitor, these gentlemen are a little reluctant to sell me a terrific 
amount of automobiles, but I have a permanent buyer employed. 
I also have my own transportation, that I transport my automobiles 
in. As far as my relation with my fellow franchised dealers, I have 
a certain number of customers that they can’t sell an automobile to, 
customers who rely on us for their new cars. In certain cases I can 
buy automobiles locally from franchised dealers. 

Senator Monronry. The cars that you bring in, you have your 
own transportation service? 

Mr. Fiveasu. Yes, sir. 

Senator Monroney. Is this a convoy service or 

Mr. Fiveasu. I have my own. 

Senator Monronry. Your own convoys—none of these cars are 
driven or towed? 

Mr. Fiveasu. Some are, used cars. New cars are convoyed in. 

Senator Monroney. All new cars are convoyed. In other words 
if they have a sticker on it, then they have been convoyed, is that 
correct. 

Mr. Fiveasu. They have been convoyed; yes, sir. 

Senator Monroney. You have convoyed all your cars. Is that 
customary with most of your fellow members of the association? 

Mr. Fiveasu. It is handled that way for new cars, yes, sir. 

Senator Monroney. In these four bills which you all have spoken 
on, is there anything in them that directly relates to your continuation 
of merchandising of American cars? 

Mr. Fiveasu. Mr. Chairman, I believe that if this bill passes, 
some penalty is going to be restored on the franchised dealers whom 
I am buying my new cars from 

Senator Monroney. I think you all testified you know of no 
members of your association who are franchised dealers, so there are 
no penalties then that attach to the nonfranchised dealers. 

Mr. Scuwartz. We have members who are franchised dealers, 
Mr. Chairman. 

Senator Monroney. I thought you said 5 to 7 percent were 
franchised dealers of foreign cars. 

Mr. Scuowartz. Yes. 

Mr. Fiveasn. Mr. Chairman, I contend this, in the event there 
is some penalty restored on a dealer for selling me an automobile 
that goes out of his territory and he has to charge me additional 
profit on this automobile, taking into consideration that he will be 
apr the dealer in the area in which I sell this automobile might 

e compensated for the reason of this car appearing in his area and 
me selling this automobile. Consequently | have just as much in- 
vested as the average franchised dealer in my town and I also have 
a certain profit I have to make in order to stay in business. Well, 
the franchised dealer in that area will have the advantage of me in 
the amount of penalty he will receive from the factory, going in, plus 
our own automobiles, the amount of penalty is going to be restored 
to the man I buy the automobile from. 

Senator Monroney. Roughly, the franchised dealer is given a 
certain discount to provide for the sale of the car and the maintenance 
and service facilities and his showroom and other things like that. 
If he does not perform these services, and is able to sell 15 cars to you, 
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without having to do that, then he can certainly sell at a lesser price, 
can’t he, than if he were selling to an ultimate customer? 

In other words, he has to pick up individual values to earn the nor- 
mal discount that he earns. This discount is not given because of the 
color of the man’s hair or because he is a member of the same fraternal 
organization. It is given for the purpose of the transference from the 
factory, through his sales organization, to the ultimate customer. 
And as this bill would not restrict that in any degree, he could sell and 
still can sell under this bill any number of cars to you if he wishes to 
sacrifice a portion of that discount. 

Mr. Frveasu. Mr. Chairman, would you believe it if I told you that 
since section 3(c) of this sticker act I have had detectives, FBI men, 
bellhopping for the new car dealers all over my lot, checking these 
stickers, to see if I maintain them, and this territorial security right 
will be another hatchet to the fact—— 

Senator Monroney. But this doesn’t—your sales, once you acquire 
the car, are completely unimpeded here, are they not? 

Mr. Fiveasn. When I acquire that car I have these detectives 
coming down. 

Senator Monroney. You are talking about the Price Disclosure 
Act there. This is not an issue before this committee. The committee 
passed the bill, the results have apparently been very satisfactory to 
the public and to the automobile industry in general. You perhaps 
might not like it. That is your privilege, but this is not an issue 
before this committee. Our question is how does this bill, does it 
impose any penalty, whatsoever—there is no penalty that anybody 
is going to be able to demand for an outside territorial sale from you, 
as an independent dealer, is there? 

Mr. Scuwartz. Might I say on behalf of our other dealers, as well as 
Mr. Fiveash, who handle new cars and acquire them through fran- 
chised dealers, their acquisition costs will increase when they buy 
them outside the territories in which they have their business, because 
either the bonus or penalty applied to the selling dealer will be a 
factor in acquiring these cars. It will increase the price on Mr. 
Fiveash, just as it would increase the price to a consumer. 

Senator Monroney. You would still be able to acquire the cars, and 
still be able to sell them. What I am saying, is there any legal require- 
ment that you would be penalized on any of these car sales, as dealers? 

Mr. Scuwartz. Legally, no; but the price impediment or economic 
barrier that would make it unfeasible to acquire these cars would in 
effect make it—just keep the nonfranchised dealer out of that par- 
ticular segment of the market to a large extent. Maybe not entirely, 
but it would inhibit the sale and reduce the traffic in the free market 
of new automobiles through nonfranchised channels. 

Senator Monroney. But the dealer is franchised to sell the cars 
to ultimate consumers. This he has ceased to do to the extent he is 
jobbing the cars, and as the witness from Alabama testified, there has 
grown up a middleman or an independent jobber of these cars. What 
I am saying is: no penalty whatever by a factory or by franchised 
dealers organizations can attach to you men. You are beyond the 
scope of this law, as to any sales restrictions on your effort, are you 
not? 

Mr. Scuwartz. As are as sales restrictions. But to acquire the 
cars from the source, which is the franchised dealer, as Mr. Anders 
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pointed out before, the practice he engaged in of buying these cars 
and redistributing them, no longer is feasible for him, because the 
freight differential, which at that time made it very economically 
sound for dealers to buy in that manner. He supplied the car at a 
lower price by this process. When the factory adjusted the freight 
differential Mr. Anders’ services were no longer required to the con- 
suming public in that particular phase and similarly this particular 
bill, or any of these bills, would increase the costs. Whichever device 
might be used would increase the cost to a nonfranchised dealer, or a 
consumer, the ultimate consumer and a nonfranchised dealer. I don’t 
see any distinction in the bill as to how it affects either. Apparently 
it affects all purchasers from the franchised dealer. All purchasers 
are affected in a similar manner. 

Senator Monroney. Of the four bills, do you have any choice 
between the four bills? 

Mr. Scuwartz. Senator, I personally have no choice among these 
particular bills. I see no reason for this legislation. That is the pur- 

ose of my visit here today. I honestly think the dealer’s plight— 

agree it is in some cases desperate, at very best it is not considered 
too good—lI think it could be handled in a much better manner. [ 
think it could be done in a manner that doesn’t require too much 
legislation, maybe none at all, just the attention of sound principles, 
many of the things that the dealers themselves, in the trade journals, 
discuss frequently and say these are the basic reasons for their eco- 
nomic ills. 

I have been a franchised dealer and have gone through these things. 
I understand them intimately. I live with these problems. I par- 
tially solve my own problems by taking a different manner of mer- 
chandising cars to the public. 

Senator Monroney. What percentage of the new-car market do 
you feel is served by your independent dealers association? 

Mr. Scuwartz. What percentage of the new-car market? 

Senator Monroney. Yes, sir. 

Mr. Scuwartz. At the moment I am not in a position to say. I 
really don’t know. 

Senator Monroney. You are president of this organization. I be- 
lieve you testified that you had ample statistics to back you up, and 
one of your witnesses, Mr. Fiveash, said he had sold 2,292 automobiles, 
of which 616 were new. That is between a third and a fourth of his 
sales. Would that be representative of the association? 

Mr. Scuwartz. I would say no. We don’t have the vast number 
of statistics, and the limited number we have, I don’t have with me 
today, to indicate what percentage of the market is presently serviced 
by independent dealers of new cars, purchased from franchised dealers 
for resale. I don’t think anybody has that accurate information. 
I haven’t been able to find it. 

Senator Monroney. You mentioned you had adequate statistics. 

Mr. McKinsey. That reference to statistics which you have 
mentioned several times I believe was made in another connection. 
The statement was that ‘Claims are constantly made regarding the 
franchised dealers’ contributions to the national economy,” which are 
great. All Mr. Schwartz said was we feel independent dealers have 
similarly made contributions to the economy. We feel we can support 
that statement. We did not mean that broadly. 
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Admittedly we do not have a lot of statistics. We are a small 
association, as I said. In terms of a lot of information as to what 
our dealers are doing and what other independent dealers are doing 
or are not doing, we are inadequate. 

Senator Monroney. May I ask as to the continuity, with a line 
in which you make most of your sales, are they largely dependent on 
the popularity of certain makes and models for the current year in 
new car sales? 

Mr. Scuwartz. I don’t handle new cars, Mr. Chairman. I have 
a tenant about a mile away who leases my building; he is a new car 
franchised dealer. I have no agreement with him to stay in or out 
of the new car business. If I had wanted to handle it, I probably 
would have remained up there. I prefer at the moment not to. I 
haven’t handled new cars since I went back into the independent 
operation. I see many advantages in doing so, and many disadvant- 
ages. I feel at this time I don’t choose to handle them. However, I 
would like to reserve the right under law to at any time engage in the 
handling of new automobiles. 

Senator Monroney. There is nothing in these acts that would 
prohibit that. 

Mr. Scuwartrz. That is right, sir. 

Senator Monroney. Your present operation is not even affected 
by the fact that it might be a little harder or expensive for you to 
receive the wholesale supply. 

Mr. Scuwarrz. That is where it does impede me—change by mind 
about entering. 

Senator Monroney. If you decide to goin. But since you are not 
in, it has no relationship to you whatsoever. 

Mr. Scuwarrz. That is correct. 

Senator ScHOEPPEL. I would like to ask Mr. Fiveash, how do you 
handle the warranty phase of the new cars and the type of service 
that is to be performed? How do you handle that? 

Mr. Fiveasu. I give the same service that franchised dealers do, 
and my other competitors. I give them a 4,000 and 90-day warranty, 
up to 12,000 miles on defective parts, and I give them a 2,000-mile 
inspection. 

Senator ScHoEPPEL. In other words, you go beyond in a number of 
instances the regular warranty, I take it? 

Mr. Frveasu. Senator, different automobile manufacturers have 
different warranties. This is a warranty that I think is suitable and 
serves my customers and makes it possible for me to sell new cars. 

Senator ScHorpreL. What percentage of your total sales would 
you say—you may or may not have this record here, I appreciate 
that—do you maintain full service on? 

Do you maintain full service on all that want it? 

Mr. Fiveasu. New cars? Yes, sir. 

Senator ScHorPPEL. Let me ask you this: This may properly be 
directed to the president of your association here—do you have as- 
signed territories among your dealers? 

Mr. Scuwarrz. No, sir, we have no assigned territories. Our deal- 
ers are free to operate on the open market and service whatever mar- 
ket they can attract by reason of their services and products. We 
have no assigned territories whatsoever, Senator. It isn’t a trade 
practice to allocate territories among independent car dealers, and it 
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is just competition among those who can provide and satisfy the great- 
est number of consumers, winning the battle at the marketplace. We 
have no assigned territories. 

Senator ScHoEPrPEL. This is outside of the scope of these four bills 
that are up here. Of course we understand it and as the spirit of all 
of these four bills is permissive, not mandatory, we are all agreed on 
that. 

Do you favor the truth in labeling bills? 

Mr. Scuwarrz. Yes, sir. 

Mr. Fiveasu. Yes, sir. 

Mr. Scuwartz. The disclosure of price and those other items that 
the bill includes services and such things, is very fine. A complete 
disclosure would be a fine thing, too, such as the date of the manu- 
facture of the automobile, which was obviously left off. If a pur- 
chaser should know where he gets the car, from which dealer and how 
it was trucked in, it might also be very nice if he knew when it was 
manfuactured. Some 1 million cars in the hands of dealers now were 
manufactured back at the turn of the model and I think the dealers 
should have this information as well as the other information dis- 
closed in the price bill. 

Senator ScHomPpPEL. You put your finger on something that may 
be a pretty practical matter to have included. 

Mr. Scuwarrz. Off the record, it came to my attention that one of 
the origina! drafts contained that and someone suggested it be deleted. 
1 think whatever reference there was in there, or if there was no 
reference to the date of the manufacture of the automobile, it cer- 
tainly would seem that would be a pertinent item to reveal, as well as 
price. 

We do have, as Mr. Fiveash pointed out, an objection to the way 
section 3(c) is being misused, and we are not here with evidence to 
point out to you just how much and how extensive that is. That is a 
matter for us to determine and see if there is sufficient evidence to 
register a formal complaint, but we have been told by many of our 
dealers that section 3(c) is being misused for the purpose of coercing 
dealers, or dealers themselves asking the factories to coerce other 
dealers to restrict and restrain and keep these new cars from entering 
the free markets, through nonfranchised channels. 

Now we pointed out at the hearings on this Price Disclosure Act 
that this was one of the purposes of the dealers who were asking for 
this type of legislation. Like the bill as such, it is unfortunate it is 
necessary to pass a Federal statute reinstating a price that the dealers 
themselves abandon by their packing. That is unfortunate but that 
is one of the conditions in the industry over which we had no part and 
no control whatever. 

Senator Scnorppre.. That is all the questions I have. 

Senator Monroney. Thank you very much, Mr. Schwartz, for 
your testimony and also for those of your associated dealers. We 
appreciate having the advantage of your advice in this matter. 

Our next witnesses are a group of dealers from North Carolina, 
Mr. R. E. Davenport, Jr., Farmville, N.C., accompanied by R. K. 
Helmold, Apex, N.C., and other North Carolina dealers. 

Mr. Davenport, we appreciate having you here. You might 
identify the other members of your group and as they testify, ask 
them to give their names each time so the shorthand reporter may be 
able to attribute the remarks to the proper source. 
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STATEMENT OF R. E. DAVENPORT, JR., OF DAVENPORT MOTOR 
SALES IN FARMVILLE, N.C.; ACCOMPANIED BY MR. R. K. 
HELMOLD, HELMOLD MOTOR CO., APEX, N.C.; MR. JIM LEE, 
OF LEE MOTOR CO., INC., ELM CITY, N.C.; MR. JOHN SUSTARE, 
OF JOHN SUSTARE, INC., NASHVILLE, N.C.; MR. BERNARD 
THOMAS, THOMAS MOTOR CO., LEXINGTON, N.C.; AND MR. 
JOHN STUMP. 


Mr. Davenport. Thank you, Mr. Chairman. 

Mr. R. K. Helmold, Mr. John Sustare, and Jim Lee, from Elm 
City, N.C. 

Mr. Helmold will present our basic contentions here today and I 
would like to turn the microphone over to him. 

Senator Monroney. Thank you very much. You may proceed, 
Mr. Helmold. 

Senator ScHorpre.. Mr. Chairman, might I say I have some people 
that are going to meet me over in the Senate cloakroom, and I must 
ask to be excused. I will try to be back here later. 

Mr. HetmMotp. Thank you, Senator. We appreciate the oppor- 
tunity to appear before you today. My name is Dick Helmold and 
I am a franchised Ford dealer in Apex, N.C. Together with the other 
franchised dealers who appear with me today, Ed Davenport, of 
Davenport Motor Sales in Farmville, N.C., Jim Lee, of Lee Motor 
Co., Inc., in Elm City, N.C., John Sustare, of John Sustare, Inc., in 
Nashville, N.C.; and Bernard Thomas, Thomas Motor Co., Lexing- 
ton, N.C., I am opposed to each of the bills now pending before this 
committee and to the concept which they embody. 

We believe the purpose and ultimate effect of this proposed legisla- 
tion, whether labeled as permissive legislation or not, is to bring 
about protected territory. 

The purpose and effect of each of the bills is to legalize price 
discrimination on an area basis in automobile marketing. 

To us, there is no substantial difference in the bills—Whether 
direct payments are made from dealer to dealer, bonus payments by 
the manufacturer, discounts to the favored dealer, or any other 
method of discrimination be employed; we believe that this legisla- 
tion, if passed, will disorganize the retail distribution of automobiles, 
increase prices to the customer, discourage dealer initiative, and 
detract from the meaning of the phrase, a free enterprise economy. 

As dealers, we are naturally concerned with the effect to be expected 
upon our own businesses. 

To many of us in North Carolina, protected territory would mean 
ruination or severe unplanned hardship. 

For those dealers who have obtained their franchise since 1949, 
the year territorial price discrimination clauses were removed from 
franchise agreements, passage of this legislation will impose a limita- 
tion upon sales opportunities which has never existed during their 
business. Many of them, who have invested heavily in franchises, 
will be fenced out of all but a fraction of the area in which the dealer 
is presently able to compete with other dealers in the same make 
car. Since 1949 thousands of dealers entered the business at a price 
which took into. account the sales record and market potential of the 
dealership in a free market. To these investors, removal of the pre- 
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tection of the antitrust laws will create a situation not anticipated 
when they entered the business, and many will be legislated out of 
business. 

To those dealers who were already in business prior to 1949, proposal 
of this legislation evokes memories of the widespread avoidances and 
evasions, the perplexing questions, the controversies between dealers 
and between factories and dealers, and the public ill will generated by 
the former territory security clauses. , 

To the Congress, we respectfully suggest, the proposed legislation 
poses the question whether the natural operation of the market in 
which the customer may shop where he chooses or a controlled cartel 
system which penalizes the customer who crosses a boundary de- 
marked in Detroit offers the best assurance of a healthy automotive 
distribution system. Which system, we ask, is better adapted to 
serve the customer in constantly changing and expanding markets? 

We believe it to be obvious that that system which permits the 
customer to choose freely from among the offerings of competing deal- 
ers in the make of his choice has a natural flexibility which no cen- 
trally controlled system of allocation of territory can provide. 

The proponents of this legislation argue that the customer will re- 
main free to choose the dealer with whom he will do business. To us 
this is a myth. 

The purpose is to keep the customer at home by making it un- 
profitable for him to shop for his automobile. Whether this be done 
by requiring the selling dealer to pay the preferred dealer by direct 
payment to the preferred dealer, by discount to the preferred dealer, 
or by any combination of these, it creates a dual price structure. 
Whether this results in one price to the customer who buys from the 
preferred dealer and another to the customer who shops around, or 
means a uniformly higher price the customer will pay for the pro- 
tection of the favored dealer. 

Under the franchised dealer system, the customer has several 
natural reasons for buying from the dealer closest to him. That 
dealer is or should be most familiar with the area and the customer 
himself; he knows local conditions and should be more adept at ex- 
ploiting the market than an outsider; the customer knows him, 
and his shop is easiest to reach for the service the new-car buyer 
will require. Why, if this be the fact, does the customer go else- 
where? We believe the reasons are many—price, selection, service, 
unclassified motives of personal choice. 

The customer may reside in an area served by a complacent dealer. 
The complacent dealer possesses a lucrative franchise in a choice 
spot, sells only his minimum quota of cars, services only his own 
customers, and relishes the peace and quiet which surrounds his 
showroom and service department. He is able to exist because the 
franchised dealer system, which we favor, gives him a location which 
other dealers in his make may not enter, where he receives by default 
the necessary amount of business to retain the franchise. Passage 
of this legislation would drive the customer to this dealer, or, better 
yet from this dealer’s standpoint, bring gold to his coffers because, 
like Mt. Everest, he is there. 

We do not imply that is caricature is typical of the great majority 
of the franchised automobile dealers. But we do suggest that legis- 
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lation designed to enrich him at the expense of his customer is not in 
the public interest. 

It has been suggested by proponents of this legislation that the 
customer who does choose to leave the trading area in which he 
resides to purchase a new automobile is requiring service which must 
be furnished at a loss by a dealer other than the selling dealer. For 
myself and for the other dealers who are appearing with me, I deny 
this to be true. We service our sales; we depend for our continued 
existence on the repeat sales which do not come from dissatisfied 
customers who must go elsewhere for service. 

Supposing, however, that there are dealers who will not service 
their own sales. It is the policy of both General Motors and Ford, 
and, so far as we know of, all of the other manufacturers, to pay to 
the dealer 100 percent of the labor charge on warranty work and cost 
plus 10 percent for all parts used in such work. No dealer is suffering 
from this work. Further, according to testimony of the Chairman 
of the Federal Trade Commission, reported at page 4 of the hearings 
on S. 3865 at the last session, additional payments by the manufac- 
turer for servicing or maintenance of service facilities are ‘‘not pro- 
hibited by existing law.’’ What is prohibited is the discriminatory 
factory incentive offered only to the favored dealer. Unless this 
discrimination is the objective, these bills will not affect the service 
picture. 

Another argument advanced by proponents of this legislation is 
that it is needed to rescue the dealers from a desperate profit situation. 
In support of this contention, statistics were offered last year by 
NADA purporting to show a decline in dealer profits from 6.3 percent 
in 1950 to 0.7 percent in 1957. These same statistics purportedly 
showed a dealer loss of —0.8 percent for the first quarter of 1958. 
However, as reference to the NADA statistics printed at pages 11-15 
of the hearings on S. 3865 will confirm, these figures are after all 
owners’ salaries and employees’ bonuses. We believe it is, for 
obvious tax reasons, a nearly universal practice for the owners to 
take as much of the yield of the business as legally possible in salary. 
Therefore, statistics on profits after this deduction are all but mean- 
ingless. 

We recognize that profits have declined from those obtained during 
the post World War II seller’s market and Korean shortage periods. 
Such declines were inevitable, and we doubt that any responsible 
dealer will maintain that he is entitled to guaranteed profits at those 
levels. Any attempt artificially to keep profits at such record levels 
would decrease the market for American-built automobiles and thus 
actually damage the franchised dealer. 

We must also take issue with the assertion that all or almost all 
of the franchised dealers favor this legislation. In our State, the 
franchised dealers were polled, and 46 percent of those replying 
registered their opposition to the concept of protected territory. 

Incidentally, this poll was conducted by our State dealer association 
and was certified. On a national basis, by NADA’s own admission, 
30.8 percent of the NADA members who answered definitely on the 
poll on this subject were opposed. 

The question presented asked the dealer whether he was for or 
against legislation permitting a manufacturer, if he and his dealers 
so desired, to include a standard provision in his franchise agreement 
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which would increase the dealer’s incentive to concentrate his sales 
and service efforts in his factory assigned area of responsibility. Four 
answers were permitted, as you heard yesterday: “Yes,” ‘“‘No,” 
“Indifferent,”” and ‘“‘Undecided.”’ Until yesterday, NADA had not 
released the figures on the number of dealers who answered ‘In- 
different”’ or “Undecided.” 

We ask the committee to consider what the tabulation might have 
been had the question been: ‘‘Do you favor or oppose legislation 
which would permit the factory to penalize you for sales outside an 
arbitrarily determined area?” 

Now, gentlemen, when this proposed statement was typed and 
reproduced, NADA had not released the tabulation. They did so 
yesterday only at the request of the members of the committee. We 
think the reason for NADA’s reluctance is obvious. Only slightly 
over half of the dealers sufficiently concerned to answer the poll could 
be persuaded, even by what we consider a loaded question, to give an 
approximate affirmative answer on the protected territory question. 
We will go into this further, Senator, if you don’t mind, in a few 
moments. 

And even taking the original NADA percentage as being accurate, 
more than 11,000 dealers opposed this legislation. If the poll were 
figured on the basis of the figures we heard yesterday, we feel there 
would be more than 14,000 opposed. 

Reaction in North Carolina to this distortion of the issue and other 
pressure from the secretariat of what we thought was our national 
organization has been sharply critical. We have furnished as an 
appendix to this statement and ask the committee to print with the 
record the protest with which 35 North Carolina franchised dealers 
have thus far resigned from N.A.D.A. because of the misrepresenta- 
tion of dealer feeling on this important issue. Among the signers is 
George Purvis, 1957-58 chairman of the National Ford Dealer Coun- 
cil and other responsible dealers representing every one of the Big 
Three. We have been personally contacted by many dealers from all 

over the country who have heard of our effort to get both sides of the 
story to Congress and the people and who have expressed similar 
opinions. We believe that full disclosure of the results of the 
N.A.D.A. poll and additional time during which those voiceless 
dealers who do not agree with the N.A.D.A. secretariat can make their 
feelings known will demonstrate that many, perhaps a majority, of 
the franchised dealers are opposed to this interference in the operation 
of a free market in our business. 

We are aware that Congress is primarily concerned not with our 
private interests but with providing conditions which will help the 
country to grow in whatever directions the future may dictate. We 
believe reliance upon the corrective mechanisms of the free market 
as now constituted will best insure this. 

As Americans and as small businessmen, we confidently ask this 
committee to repel this threatened invasion of the free enterprise sys- 
tem on the ground that in dam»ging both the dealer and his customer, 
it is decidedly against the public interest. 

Now, gentlemen, actually I am speaking for myself and these 
gentlemen with me here at the table. I do have the resolution of 35 
dealers in my hands and I have had phone calls from all over the 
country in the last few days, so I feel this is their opinion too we are 
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expressing today. If you don’t mind, I would like to ask the men 
sitting at the table with me, to make a few statements on their own 
behalf. 

Senator Monronry. Would you like to include this resolution as 
a part of the record, without the necessity of reading it, because I 
presume your statement parallels the resolution? 

Mr. Hexmoxp. Yes, sir. 

Senator Monroney. We will have this printed in the record. 

(The resolution is as follows:) 


RESOLUTION OF CERTAIN FRANCHISED DEALERS 


Whereas, we the undersigned automobile dealers are at present members of 
the National Automobile Dealers Association (NADA) and whereas NADA 
threatens to damage our interest and those of the automobile customer by pressing 
for federal legislation leading to control of sales areas, we make the following 
ee oa 

Tue Issur.—This NADA policy appears to be governed by the desires of 
an Sale clique of dealers who seek every chance to secure more profit with less 
effort by throttling competition by laws rather than meeting it directly in the 
marketplace. This group includes some dealers situated in densely populated 
areas who resent competition with the same make car from dealers located outside 
the centers.of population density, and it includes the complacent dealers irre- 
spective of population density who would like any kind of a free ride. Every 
effort has been made to brainwash the NADA membership, by referring to ‘“‘per- 
missive legislation’? while the stage is being set for the real goal—so-called pro- 
tected territories. Since this ‘permissive legislation’ has as its purpose control 
of sales areas by financial penalties (called protected territories), the two phrases 
are synonymous. If this “permissive legislation’ is not intended to lead to a 
new factory policy, why the effort to secure it? In effect the dealer is asked to 
help hand the manufacturer a blank check already endorsed so that the manu- 
facturer can arbitrarily assign definite sales areas and dollar penalties for sales 
outside the assigned area. 

2. Tue Deavers INTEREsT.—This NADA campaign is not representative of 
or in the best interest of the great majority of automobile dealers who believe in 
the American concept of competitive free enterprise. Its essence is that each 
dealer is to be assigned sales territories enforced by financial penalties for sales 
outside that sales territory. Its effect will be to legislate thousands of small 
dealers out of business. With fences around his business a dealer may not sell 
even his closest friends without paying Caesar his tribute. As some dealers are 
driven out of business, this same malicious scheme will band other dealers legis- 
~— windfall profits. 

Tue Customers INTEREST.—This NADA backed legislative proposal is to 
oo detriment of our customer, the American consumer, who would pay more 
for his automobile or truck if it is enacted. Under the proposed legislation, the 
customer technically could still buy where he chooses, but if he goes outside his 
local dealers territory the result is to subsidize that locs ul dealer, who has performed 
no service for him. In the long run this means that the customer must pay 
higher price for his automobile because the protected territory of the local dealer 
has resulted in less area competition. The consumer would ultimately pay for 
this arrangement, and the protected dealer would ultimately receive the legislated 
profits derived. To confine the publie to buying cars from only certain dealers, 
or, as an alternative, to require the public to pay more, is just as oppressive a control 
as it would be to requiring these same customers to shop for clothes, groceries, 
boats, etc., in only certain towns or suburbs. The public buys for price, selection, 
service, and for personal reasons, and to confine the public to certain dealers is to 
destroy a basic principle of our economy and a fundamental American right. 

4. Tue LoapEp Potu.—The recent NADA poll purporting to show a dealer 
majority favoring “‘permissive legislation’? was loaded. The question disguised 
the issue, and only two of the four answers permitted were released. Lack of a 
straight-forward statement of the proposition and disclosure of only a partial 
answer is an insult to the intelligence of the below-signed dealers, all of whom ask— 
Is NADA afraid of a straight-forward question presenting the true issue? Has 
NADA made a complete disclosure of the results of the poll? 
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Therefore, be it resolved that we (I), the undersigned automobile dealers 
(dealer), do this the 19th day of June, 1959, in protest of the actions, attitudes, 
and lack of representation of NADA submit our (my), resignation from that 
organization. his is to notify NADA, with its well-oiled political machinery 
and pressure organization representing the vested interests of an inner clique of 
dealers who desire to take a legislative free ride, that we shall oppose that organi- 
zation in its endeavor to bring more government legislation into this phase of 
automobile marketing. 

We, as dealers, demand for ourselves and for our customers a free market in the 
automotive field. It is our express purpose to declare to the members of the 
Congress and the Senate of these Great United States that we are men of convic- 
tion on this issue. 

. Farmer Motor Co.—Chevrolet, Bailey, N.C., D. M. Farmer. 
. Parsons Motor Co.—Ford Bailey, N.C., J. M. Brock, E A. Howton, 
partners. 
. Raley Chevrolet—Buick, Inc., Nashville, N.C., H. V. Raley, president. 
. Hibish Motor Co., Kannapolis, N.C., Frederick Hibish. 
. Coneord Motor Co., Concord, N.C., Frederick Hibish. 
. Beatty Motor Co., Midland, N.C., John R. Beatty. 
John Sustare, Inc.—Ford-Mercury, Nashville, N.C., John Sustare, 
president, $1 million approximate. 
8. Davenport Motor Sales, Inc., Farmville, N.C., R. E. Davenport, presi- 
dent. 
9. Duke Buick Co.—Buick-Opel, Farmville, N.C., N. R. Duke, owner. 

10. Eason Motor Co.—Chrysler-Plymouth, Farmville, N.C., C. L. Eason, 

partner. 

11. Warner& Newborn, Inc., Snow Hill, N.C., G. F. Warner, president. 

12. Overby Motor Co.—Ford, Snow Hill, N.C., 8. H. Overby, Jr. 

13. Newton-Chappell Motors, Inc., Reidsville, N.C., P. W. Newton, presi- 

dent, F. k. Chappel, vice president. 

14. Friendly Chevrolet Co., Reidsville, N.C., W. M. Russell, president. 

15. Piedment Chevrolet Co., Concord, N.C., A. W. Thomas, Jr. 

16. LaFayette Motor Sales, Inc.—Ford, Fayetteville, N.C., George Purvis, 

president. 

17. Thomas Motors, Inc.—Ford, Lexington, N.C., B. H. Thomas, president. 

18. Hull Dobbs—Ford, Winston-Salem, N.C., William Cuttrell, manager, 

19. Reavis Motors—Ford, Clyde Reavis, partner, Yadkinville, N.C. 

20. Grubbs Motor Co., Inc., Kemenville, N.C., E. E. Grubbs, president. 

21. Thompson Auto Co.—Ford, Thomasville, N.C., William Thompson. 

22. Lee Motor Co., Inc.—Ford, Elm City, N.C., James L. Lee, president 

23. Helmold Motor Co.—Ford, Apex, N.C., R. K. Helmold 

24. Smith Buick Co., Fuquay Springs, N.C., A. A. Smith 

25. Whitford Motor Co., Vanceboro, N.C., John Whitford, Jr. 

26. Parrish Motor Co., Benson, N.C., MeQuill, general manager 

27. Foss-Dennis Motor Co., LaGrange, N.C., Y. Foss 

28. F & D Motor Co., Bethy, N.C., E. E. Dennis 

29. Spring Hope Motor Co., Inc., Spring Hope, N.C., J. M. Wood 

30. Fuquay Motor Co., Inc., Fuquay Springs, N.C., Ray Powell 

31. Clark Chevrolet Co., Apex, N.C., D. J. Clark 

32. Stroud Motor Co., Fuquay Springs, N.C., David Stroud 

33. Hill Motors, Inc., Denton, N.C., J. E. Hill 

34. Jimmy Wrenn, Inc., Pittsboro, N.C., James Wrenn 

35. Courtesv Motors, Inc.—Ford, Charlotte, N.C., Jeff Davis 
I hereby certify this is an exact copy of signed resolutions. 


(S) R. K. Helmold 
R. K. HELMoLp 


NOP toe 








Subscribed to and sworn to before me this 19th day of June 1959. 
(S) J. R. Pearson 
J. R. PEARSON, 
Notary Public, Wake County. 


My commission expires June 8, 1961. 


Senator Monroney. We will be glad to hear from you other 
gentlemen. Please identify yourself for the record. 


Mr. Lex. My name is Jim Lee, president and general manager of 
Lee Motor Co., Inc., Elm City, N.C. 
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Senator Monroney. You can help the committee, for those in 
towns smaller than the committee or Congress can properly identify, 
to mention the general area in which you live. 

Mr. Lez. I am a franchised Ford dealer and up until today a 
member of NADA. 

I would like to state at the outset I am opposed to any form of 
territory security provisions or legislation which will bring territorial 
security. I am from a town of 950 people. I have been in the busi- 
ness for a period of 6 years and have a total investment of $123,000, 
most of which consists of facilities to service new cars I sell to my 
customers. 

There has been a lot of testimony at hearings, from NADA’s various 
means of publicity, concerning the servicing and facilities for the new 
car customers. It is not conceivable that any manufacturer is going 
to issue a franchise to any person that does not have adequate facilities 
to service the new car he sells. I know of no such dealer that does 
not have these proper facilities. 

I have received three or four letter awards from Ford Motor Co. 
in the past 6 years I have been in business, which consists basically of 
the following: 

1. Sound finance. 

2. Efficient management. 

3. Spirit is always competitive. 

4. Facilities completely modern. 

I might add this is the highest honor Ford Motor Co. can bestow 
upon a dealer and I feel my dealership exemplifies the vast majority 
of small dealers that oppose this legislation. 

Thank you. 

Senator Monronry. You are from Elm City? 

Mr. Lug. Yes, sir. 

Senator Monroney. What city is that near? 

Mr. Lex. Near Wilson and Rocky Mount. 

Senator Monrongey. Thank you, sir. 

Your next witness. 

Mr. Susrarrn. My name is John Sustare. I am from Nashville, 
N.C. That is 10 miles from Rocky Mount, eastern North Carolina, 
where for the past 10 years I have operated a Ford automobile agency. 

I would like to state that I am emphatically against any form of 
territory security, bonus payments for sale within my assigned area 
or any form of so-called permissive legislation. 

In 1949, when I borrowed money to enter the automobile business 
for myself, there were no territorial restrictions. I had the right to 
sell automobiles wherever I liked, or rather, wherever I might find a 
prospect. By the same token, other dealers had the same right. 

Admittedly the retail automobile business is highly competitive. 
I don’t mind competition. I never asked anyone to give protection 
to me and I have never asked anyone to guarantee a profit for me. 
I have always felt that my business depended upon my own initiative 
and my own intelligence, upon hard work and my ability to satisfy 
my customers so they would come back and trade with me year after 
year. 

Believing as I do in free enterprise, I want the right to compete, 
the right to make all the money | ean legitimately earn and to have 
this right I must ‘also assume the right to go broke. I accept this 
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risk as one of the conditions of my being in business. For the past 
10 years my business has SrOnpened, but I consider myself as an in- 
dependent businessman. am not dictated to and not coerced by 
any manufacturers, and I do definitely object to any legislation w hick 
might tend to allow my manufacturers to dictate to me. 

Under the legislation which is being proposed, I have no way of 
knowing just what my manufacturers, what action they might take 
if any one of these bills is passed. I have no way of knowing what 
my area of responsibility would consist of. Under the old territorial 
security, as administered by the Ford Motor Co., my protected terri- 
tory would have been limited to the town limits of my little town of 
1,300 population. And the vast rural area, which is now considered 
as part of my area of responsibility, would be a “no man’s land.”’ In 
that area there would be no bonus payments and no penalty payments 
on new cars sold. Any neighboring dealer with a large area, under 
protection of bonus or penalty payments, could easily out-trade me in 
these areas. 

In conclusion, I would like to say there was no fence around my 
territory when I went in business, and I don’t want a fence around 
itnow. Ido not pry on my fellow dealers and I don’t want protection 
from them. I want and earnestly ask for the right to continue to 
operate my business competitively without any additional regulation, 
without penalties, and without bonuses. 

My customers would insure I remained competitive and I give good 
service, and my ability would insure I continue to make a profit. 

Thank you, sir. 

Senator Monroney. Thank you. 

Mr. Davenport. I am Ed Davenport from Farmville, N.C., a 
Ford-Mercury dealer near that area. 

Farmville is approximately midway between Raleigh and the coast, 
geographically. 

I want to take the stand, sir, that I am against any form of terri- 
torial security or protected territories, or permissive legislation leading 
to this legislation. I am a dealer near a small town, sir, and my 
greatest assets are my customers’ good will. For the past several 
years I have never discriminated as to making friends along geo- 
graphical lines and sold automobiles over a fairly wide area. I sold 
them through fairness of dealing and by giving good service afterward. 

Most of my customers are repeat customers who returned several 
times over the years forrepurchases. Ihave torun an adequate service 
or I would not be able to repeat customers. To build a fence around 
my area, beyond which I could not sell, without paying tribute to 
Caesar would be detrimental to my operation to the point that I and 
thousands of small dealers like myself would be legislated out of 
business. 

Whether large or small, the American concept is that competition 
weeds out the inefficient and the buyer is free to deal with whom he 
chooses, 

This brings us to the customer’s point of view. 

As competition is lessened, the consumer never gets the competitive 
deal he would get under today’s market conditions. This is true 
because under the proposed legislation there would be a dual cost 
structure. One cost prevails for the customers within the dealer 
territory and the other cost prevails for customers of the same dealer 
who resides outside the territory. 
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This is true whether we are considering a penalty or reward-type 
legislation. The net effect is to take competitive pressure off the 
in-territory dealers and prices would rise to the consumer due to the 
reduced area competition as the competitor dealer of the same make 
is practically removed from the marketplace. 

There has been a great cry about loss of profits in our industry. I 
readily acknowledge the figures show a decrease up until this year. 

Now, however, 1959 is seeing a restoration of dealer profits, through 
the action of the business cycle, as it turns upward. 

I respectfully submit to you that an aggressive management is a 
necessary profit prerequisite. 

Senator, it seems very odd to me that the pattern of discomfort 
within the industry many times seems to be that the larger dealer is 
looking for protection from the small one. 

It was stated in yesterday’s hearings by an Oklahoma dealer that 
Oklahoma dealers want some kind of security. 

I respectfully submit to you that these North Carolina dealers 
present are more interested in opportunity than they are in security. 
I am a dealer that sincerely believes in the competitive free enterprise 
system and I do not believe that a legislative profit or loss is com- 
patible with the free enterprise system as we respect it today. 

Senator Monroney. Thank you very much. Do you have another 
witness? 

Mr. Hetmoxp. No, sir. 

Senator Monroney. What I would like to ask is the 11,000 figure 
you used of dealers being opposed, from what is that constructed? 

On page 7, where you say, even taking NADA figures as accurate, 
more than 11,000 dealers oppose this legislation. 

Mr. Hetmoxtp. May I refer that to Mr. Stump, of Alexandria, 
whom we have employed as our counsel. 

Mr. Stump. I made that calculation. The NADA figures released 
prior to yesterday showed that 30,8 percent of the dealers were 
opposed to this legislation. 

We applied that percentage to the 35,000 franchised dealers in 
the Sent States and that gave us our figure of 11,000 dealers op- 

osed. 
, Senator Monroney. You just asssme that all the others would 
vote on the basis of the non-NADA dealers? 

Mr. Stump. No, Senator. We believe the dealers who were not 
polled would be more opposed to protected territory than the ones 
who were. 

Senator Monroney. You took the ratio of the 26.6 percent of the 
dealers who were opposed—26.4 percent of the dealers on the NADA 
poll and applied that to 35,000 or 38,000. 

Is that correct? 

Mr. Stump. No, sir; we applied the only figures they had permitted 
us to have, up until yesterday, the 30.8 percent they had announced 
in opposition to protected territory and applied that to the number of 
dealers in the United States. We accepted their percentage in order 
to show you, sir, that even under their own percentage, their figure, 
the number of dealers in opposition is quite a sizable figure. We 
believe as a matter of fact there are more dealers opposed since only 
member dealers were polled and since only dealers, we assume, who 
were quite interested in this legislation replied to the poll. 
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Senator Monroney. Of course you could have probably gotten a 
bigger figure than that if you had taken the membership of the Inde- 
pendent Automobile Dealers Association, in which they claim a 
membership of 11,000. 

Mr. Srump. Senator, we are trying to present the case for those 
franchised dealers who are opposed. We believe the customer and 
public generally are opposed to this legislation but we have tried to 
confine our statistics to the franchised dealers. 

Senator Monroney. Yes, sir; but to assume that those that are 
not members of NADA would necessarily be hostile would not quite 
carry out, I do not believe, the careful polling system, at least, that 
was apparently used in NADA. 

I quite agree that I would much prefer to have seen two questions, 
which type of territorial protection they might want. This com- 
mittee itself conducted a poll of our own in 1955, in which we found 
the dealers were pretty much divided equally as to territorial security 
of the old style. No poll excepting this one has been taken recently, 
as to how the dealers feel, for those dealers who can be reached with 
a poll. 

Mr. Stump. We agree with you, the two questions, presenting it 
each way, would have been preferable. 

I may not have made myself clear, however, as to the percentage 
application we made. We tried to adopt NADA’s percentage and 
projected it to the rest of the dealer body and that is how we got the 
figure of 11,000. 

As a matter of fact, we believe the percentage is misleading and the 
actual figure of dealers in opposition is much larger, confining our- 
selves of course to franchised dealers 

Senator Monroney. Thank you very much. Since all of this 
testimony is replete with the fact that we would be building a fence 
around protected territories, I would like to get from each of the 
dealers who have testified the reasons why an additional discount to 
service the territory that you are franchised to serve would amount to 
a fence around your territory. 

Mr. Davenport. Senator, if I understand, you are proposing a dual 
cost system. You would have an unfavored dealer who cannot com- 
pete outside his own territory, because his cost is up. 

You would have a favored dealer, or the dealer receiving the 
reward, who knows this and who firms his price when the customer 
comes in for his deal. Therefore, we maintain that the consumer will 
pay more for his automobile inasmuch as a competing dealer has been 
removed from the market. 

Senator Monroney. Does that necessarily obtain, if the dealer 
has an extra discount, we will say of 5 percent, that is permissible to 
use in the service of his own area? I do not see how you figure a 
reduction of the dealer’s cost to 5 percent necessarily is going to mean 
he is going to charge his customers more. 

I have not found automobile dealers that way. 

Mr. Davenport. I think the point is well stated. But it comes to 
my mind, where does the incentive come from? In view of the recent 
strenuous wage negotiations within the automotive industry and now 
within the steel industry, it appears to me one could not reasonably 
expect the manufacturer to be so generous as to donate this additional 
incentive 
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It is an incentive so the dealer himself is not within the scope of this 
question. I find, in my mind, any increase in cost would be passed 
on to the consumer. 

Senator Monroney. You are presuming there will be an increase 
in cost, that the discount would be lower outside of the dealer’s area? 

Mr. Davenport. It would be either an increase in cost of a decrease 
in the traditional dealer discount. 

Senator Monroney. What percent of your car sales are outside of 
your franchised area? 

Mr. Davenport. There again comes a question of what is my area. 

Senator Monroney. You have it rather generally defined in your 
franchise? 

Mr. Davenport. Yes, sir. I would say possibly 30 percent outside 
of my area, Senator. 

Senator Monroney. Thirty percent. Let me ask the other dealers 
who are appearing here. 

Mr. Hetmo np. Yes, sir; and I would like to make a statement prior 
to that. 

My nearest dealer, assume it is his territory, comes within rifle shot 
distance of my dealership. 

My territory actually includes people living within my city limits, 
or on a rural route to the edge of town. It borders on a dealership in 
Raleigh, which is the nearest point to me. 

I incidentally was general sales manager of that dealership at one 
time. Itisalarge one. My area is my small town of approximately 
1,500 people, and another small crossroads which probably has 400 
people i in it. 

It is arural community, with quite a few tobacco farmers and we are 
the hub for them. 

Senator Monroney. How far are you from Raleigh? 

Mr. Hetmoip. About 15 miles. 

Senator Monroney. From the city limits or the center of town? 

Mr. Hetmoup. From the center of town. 

Senator Monroney. From the city limits, how far? 

Mr. Hetmotp. Thirteen; and there is a new highway going in that 
will put us just 9 minutes from town. We feel in my dealership that 
we are giving excellent service. I think I have a great opportunity to 
make a living. I darn near went broke before I got going, but I am 
going now. I still think there is a great future in this automobile 
business if you work hard and we work mighty hard. 

Incidentally we are here at our own expense today. 

With my area of responsibility, as I say, I cannot sell one-quarter 
of a mile up the road. I think the areas are antiquated, and would 
have to be removed and changed if this system went in. If it was 
changed, I think a great many of the dealers who are for this legisla- 
tion are assuming they will not get their old territories back. “And 
would be against it if they did. 

Now, I sell, to answer your question directly, if you take the actual 
town I am in, I sell 65 percent or better of my cars out of my trade 
area, 

Senator Monroney. You say out of your franchised area? 

Mr. Hetmoxp. Out of what they call my area of responsibility for 
service. In my own town area I sell 166 percent over Chevrolet, 
which is the basis that Ford uses in measuring our performance. 
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Senator Monroney. Are you all Ford dealers? 

Mr. Hetmo.p. Yes, sir; but we do represent Chevrolet dealers, 
De Soto-Plymouth. 

Senator Monroney. The dealers testifying here happen to be all 
Ford dealers? 

Mr. Hetmoxp. Yes, sir. Incidentally, we have some people who 
think as we do in New Jersey. 

We think this area business could be set up by the manufacturers 
in a very unfair fashion. We do not know what it is going to be. 

We think by asking us to favor this legislation, they are asking for 
a blank check from us, without us knowing what the check is going 
to be written for. 

We would like to know what it was going to be written for, but we 
have no assurance from the manufacturer that our personal interests 
are to his best interests, and our personal interests naturally are 
important to us. 

Senator Monroney. Of the two types of bills, one the penalty 
which would require you to reimburse an infringed dealer at your 
present rates of discount, 5 percent in the Langer bill or other amounts 
which are unspecified in the Schoeppel bill; of the two, the penalty or 
the bonus, which would you prefer? 

Mr. Hetmo tp. I am opposed to both of them equally, Senator. 

Senator Monroney. Let me ask the other witnesses. 

Mr. SustareE. Senator, 90 percent of my sales are within the area 
that is designated as my trading area. I would like to explain my 
trading area. My town is only 1,302 population. It is a very small 
town, the county seat. 

However, the area for which I am now responsible extends as far 
as 30 miles in one direction, my nearest dealer is 10 miles from me, 
25 miles in another direction, and 19 in the other direction. 

As I stated in my testimony, the way the Ford Motor Co. ad- 
ministered protected territory, when it was in effect, would give me 
protection only within the town limits of my town of 1,300 people. 

Now my nearest competitor, of my make, is in Rocky Mount, N.C., 
a city of 30,000 or 35,000 population. He works all this rural area, the 
same as I do, even though I am responsible for it. I just cannot exist 
on the sales I make within my own town. I do not sell 12 cars a year 
in the town limits of Nashville. 

Senator Monroney. I thought you said your trading area ran 
35 miles? 

Mr. Sustare. My trading area, Senator? 

Senator Monroney. So if you had a 5-percent discount on all sales 
within that trading area, and that trading area was not in the other 
dealer’s trading area 

Mr. Sustare. The only thing I can go on is the way the Ford Motor 
Co. did carry protected territory when it was in effect, and at that 
time it only protected the city limits of the town in which the dealer- 
ship was located. 

That leaves all my vast rural area a no man’s land if they go back 
into it the same way they did before. 

Senator Monrogeny. Mr. Lee? 

Mr. Lee. I suppose I sell about 65 percent of my few cars outside 
of my assigned territory. In the town of 950 people there are not too 
many hew-car prospects. 
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However, we do have a huge rural section in the eastern North 
Carolina. There are a lot of big cities there, but every car that I sell 
is completely serviced by me and my customer never has to bother 
anybody else for his service. 

Senator Monroney. Do you consider your franchise would limit 
you to the incorporated limits of your city? 

Mr. Ler. Senator, I feel this bill we are passing would put me out 
of business. 

Senator Monronry. What does your franchise read? 

Are you limited now? 

Mr. Len. I am not limited to where I can sell. 

Senator Monroney. But what is your area, your territorial area 
today, in your franchise? 

Mr. Ler. Well, the town of Elm City and three rural routes. I 
suppose a radius of about 15 miles in different directions. 

Senator Monroney. In other words, you have 15 miles of this ter- 
ritory. What is the territory you think you are selling now? 

Mr. Leg. Well, the entire county of Wilson, Wilson County, N.C. 

Senator Monroney. Now here are the statistics on small dealers 
from NADA which circularized a large number of dealers, by volume 
of sales. The total number of dealers responding was 11,015. That 
is a pretty good average or par for the course. They had about a 
50-percent response. Their figures show that dealers selling from 1 
to 149 cars noted 57.6 percent for this idea and 27.2 percent against. 

It was almost a 2-to-1 vote, showing they favored some form of 
either reimbursement or penalty. This is in the smallest bracket of 
dealerships. 

The next bracket was from 150 to 349 car sales, in which 63 percent 
favored permissive legislation and 24.2 were against. The bracket 
from 350 to 749 sales showed the highest favorable result of all, 64 
percent. The large dealers were the least favorable category of all, 
that is those with 749 sales and over, showing a percentage of only 
55.8 percent for and 30.7 percent opposed. 

Now the burden of your testimony was that all or practically all 
small dealers were opposed to some form of either reimbursement or 
penalty for territorial protection. 

Mr. Stump. May I respond to that, Mr. Chairman? 

Senator Monroney. Yes, sir. 

Mr. Stump. These dealers speak only for themselves. They do not 
have the statistical services which are available to NADA. Therefore 
they have only made their computations on the basis of the NADA 
poll results. The only other material they had to offer to the Com- 
mittee they have brought to you, and that is the result of the poll 
in North Carolina where 46 percent of all the dealers were opposed. 

Lacking this service, they were not able to break it down of course by 
size of dealership or anything of that sort, and in bringing you this 
information they are only trying to tell you what they tact learned, 
through their talks with other dealers located in small rural areas in 
soba Carolina and in large cities and other places over the United 

tates. 

Senator Monroney. Now the NADA poll for North Carolina 
shows that out of 385 responding, 56.4 percent were for some form 
of territorial security and 36.6 percent were against it. 

Mr. Davenport. May I comment on that, please? 
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Senator Monroney. Yes, sir. 
Mr. Davenport. I wish you had the wording of it, the NADA 
poll right there. I should like to say 
Senator Monronry. We have read it. I have it before me, and 


it refers largely, in a vague way, to some form ot territorial security 
that would be embraced in both types of bills. 





Are you for or against the following permissive legislation? 
This is the question: 


Legislation which would permit an automobile manufacturer, if he and his 
dealers so desire, to include a standard provision in his franchise agreements 
which would increase the dealer’s incentive to concentrate his sales efforts in a 
factory-assigned area of responsibility— 
that was the question. 

The answer on that, I again repeat, for North Carolina, out of 385 
dealers responding, was 56.4 percent for and 36.6 percent against. 

I will say the percentage opposed is, I think higher—it is second to 
the District of Columbia only in its opposition. The District of 
Columbia was the only other area more opposed, and it was 40 
percent against. After it North Carolina, with 36.6 percent, was the 
highest. 

ais friend from South Carolina is here; 63.1 percent of 115 dealers 
responding there voted for permissive legislation and 15.2 percent 
voted against it. 

The next highest State to North Carolina in opposition, I believe, 
was Michigan. Michigan ranked close to you, with 36 percent. 
Wait a minute, Mississippi, with 412 was higher. The national 
average opposed, as I stated earlier, was 26.4 percent of all the dealers 
who were polled, and that was a total of 11,051. 

Mr. Davenport. To make the observation I was going to make, 
Senator, it was that prior to the poll being taken the propaganda 
machine of NADA rolled incessantly. We were literally barraged by 
literature to condition us for the vote that was coming. I have in 
my hand a folder 
The facts about NADA permissive legislation survey are coming your way soon, 
The bill would not impose restrictions on the consuming public, it would not tell 
the prospective purchaser of a vehicle where or from whom he must buy, it would 
not permit a dealer from selling a vehicle outside his area of responsibility, it 
would be no guarantee of profit, et cetera, 





That is what we received nationwide before this poll was taken, 
Senator. I feel that if you will read that query, give it quite a bit of 
thought, you will find that query is editorialized to a good extent, for 
this reason, for a man to vote against permissive legislation, he had to 
register his vote against an increased incentive. 

It is about like asking my boy, ‘‘Son, you don’t want any more 
candy, do you?” 

Senator Monroney. It is an increased incentive only for the 
area of responsibility. It certainly c'early defines the viewpoints 
which you express, that you are against any incentive for territorial 
development. That is all my bill seeks to do. And you have flatly 
said you are against it, you think it violates the free enterprise system, 
it is obnoxious and contrary to all we are supposed to believe in in the 
competitive free enterprise system. 

I am wondering, after reading this statement, if you would like to 
have a complete open territory so that anybody that wants to go 
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into the automobile business can have free access to the purchase 
of new cars in all of the North Carolina towns, Chevrolet, Ford, 
Cadillac, and everything else. 

Would you like that kind of a system? 

Mr. Davenport. I think we have our retail direction system set 
up so as to protect the customer servicewise by each manufacturer 
demanding of every dealer that he have the necessary service equip- 
ment and facilities to service his area, the area which he can service 
competitively, irrespective of any arbitrary area that might be drawn 
along county lines or township lines. 

Senator Monroney. But you like the franchise system and you 
like the exclusivity afforded by a factory saying, I am not going to 
put another 16 dealers in this region. Or we are going to open it up, 
come one, come all. You want the protection of the franchise 
system, but you would like to be able to have it expanded so you can 
move anywhere that you wish, within any franchised area. 

Is that not correct? 

Mr. Davenport. I believe in the franchise system, sir, but I would 
like the same free market condition prevailing at the time I went into 
business to prevail now so that I might predicate my plans for the 
future on the basis of that same prevailing free market. 

I came in subsequent to 1949. It seems to me a great deal of NADA 
testimony, and a great deal of the testimony to the committee, has 
borne upon profits. I would like to say that every one of the gentle- 
men seated at this table are above-average-profit dealers. 

We are respected by our factory inasmuch as we have been 
awarded—lI say ‘‘we’’—I will speak specifically—out of 8 years opera- 
tion as a new-car dealer I have been awarded the four-letter award 4 
years. The four-letter award is the highest award the Ford Motor 
Co. can give to any dealer in the United States and I might add—I 
think I am about right on this—only about 5 percent of the dealers 
in the United States, Ford dealers, receive this award each year. 

Senator Monroney. You are certainly to be congratulated. I 
think anybody should who is showing a profit, when the industry 
figures, based on 10,000 samples, show that two-tenths of 1 percent 
was the average profit for the year 1958, and of that number, 35 
percent were actually in a deficit position, and only 65 percent were 
in a profit position. That is of concern to the committee because we 
rightfully think that this industry is a great industry that contributes 
materially to prosperity or to recessions in America. 

When the automobile industry is healthy, our country is booming. 
When it is flat on its back, unemployment is stalking the land. I am 
impressed with these national figures and I have not seen them 
challenged. We have usually found them to be rather accurate in 
the past. 

Mr. Davenport. I would like to mention that the national figures 
are figures after dealers’ salaries. 

Senator Monroney. Don’t you think the dealer is entitled to take 
something for his managerial ability? 

Mr. Davenport. Absolutely, sir. But I think the average dealer, 
in the case of an incorporated dealership, is going to make his profit 
as high as he possibly can, so the remaining growth in his corporation 
will be subject to a lower percentage of income tax. 
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Senator Monroney. I think the proper charge would be the 
amount you would have to pay for the same competent managerial 
ability. I would not expect the owner of the business to work for 
nothing and hope he would have a salary at the end of the year, if 
there were profits there. 

General Motors, I do not think, was paying Mr. Hufstader, or 
Harlow Curtice, when he was president, or others, on the basis that 
they could not get their salary until the end of the year, to see if there 
was a profit there to pay it. 

Mr. Stump. Mr. Chairman, if I may assist in explaining the state- 
ment which has been made in Mr. Helmold’s prepared statement, we 
believe first of all that the figures which have been furnished to you 
by NADA, reporting only profits after the owners’ salary has been 
taken out, cannot give you the full information. 

We do not have the statistics but we would be happy to have 
NADA, or anyone who does have them, put into the record what the 
percentage of yield to the owner is, on his invested capital, or any 
other yardstick they want to use. 

Our point is we do not believe this committee has been furnished 
with the full story on the profit picture, with the additional point that 
pe dealers are willing to accept the ups and downs of the business 
cycle. 

It is on its way back up now, as Mr. Davenport told you. Profits 
this year, based on the same NADA yardstick, are now 1.2 percent 
for the first quarter. 

Senator Monronny. That is a hopeful sign and I hope they will 
be maintained and improved. We believe in the profit system and 
we believe that managerial comeptence is entitled to payment, whether 
it be payment to an owner or to a hired manager. 

Certainly the owner is a better manager than anyone whom you 
can hire. I think all of you witnesses would agree to that. I would 
feel I would be derelict in my concept of accounting if I said the 
owner should work for nothing and decide his salary at the end of the 
year, in good years he should have something for his services and in 
the bad years he should not. I mean the fact that you testify you 
have $110,000 or $115,000 investment. Certainly your risk of that 
investment entitles you to more than just a wage for working in the 
plant, which you could work in or hire out to another employer. We 
believe in owner-operated business. Certainly an owner’s salary is 
a part of the cost of doing business in any little business I have been 
associated with, and I have been in small business for a considerable 
period of time myself. 

Senator Thurmond, do you have any questions? 

Senator THurMoND. Mr. Chairman, I have a few questions. 

I want to say at the outset that I have been a good friend of the 
automobile dealers and I am a friend to them now, those in the 
NADA and those out of the NADA. I think the NADA has rendered 
a splendid service to the automobile dealers. 

This organization, with Dr. Kirks as legislative representative, 
has been very helpful to our subcommittee, and has been of much 
benefit to us. 

I am very much concerned about the type of bills that have been 
introduced here. I am concerned because I am not too sure that in 
the end these bills are going to help the dealers. I am not sure they 
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are going to help the public. I am concerned because I think they 
may be striking at our price system, which is based on competition. 

I am concerned because the Federal Government is again entering 
a field which is calculated to usurp the rights of individual citizens. 

Now, I have a few questions that one of you might answer, the 
spokesman for your group, if you will. 

The Federal Trade Commission testified yesterday and during its 
testimony Mr. Kintner, the chairman, made this statement: 

The effect of enacting any of these bills would be to legalize the elimination 
of competition in sales of the effective products to the public. 

Do you concur with that statement? 

Mr. Hetmo.p. Yes, sir. We certainly do. And if I may get down 
to dollars and cents, which I work with every day, let me cite an 
instance, in a normal average trade day. The market in my area seems 
to give us approximately $200 profit per automobile. 

Actually the big city dealer near me is underselling me and adver- 
tising it as such. I don’t have the financial facilities to compete with 
him, but people will still buy from me because of service. 

Now, if our average profit is $200, the customers, believe it or not, 
will not pay more than $25 or $50 more. The market is that tight. 
If they hated the other man, they still won’t pay more than $50 more 
to buy from me. They are that tight with the dollar. 

If we are going to be penalized $150, for example, we absolutely 
cannot compete. We need the $200 we get. If we had to cut $50 or 
$75, we would be out of the market. There is no sense selling for that 
close a margin. You just can’t pay salesmen, you can’t pay little 
bills, water bills, licenses and so forth, floor plan, with that mueh 
margin. 

So a penalty—it has been expressed here 3%, 5 percent—anyone of 
those will eliminate us from competition. This is the only way we can 
make money if we are limited in our area—and, as I say, the areas still 
haven’t been defined properly. I mentioned I sell 65 percent out of 
my territory, I don’t believe I sell 20 percent beyond the area where 
people should be coming to me. 

They are closer to me than anyone else. We work it every day. 
It is rather hard to explain. We feel deeply about this thing. But 
$25 or $50 will throw the customer in the other man’s lap. This price 
advantage will force the customer to buy from the other man. 

Now there are dealers and many of them, sir, that do not give 

ersonal attention to their customers. A man comes in and buys. 

hey are interested in taking his money. Sure they will give him 
what service it takes to keep him off their back, but their interest is 
in taking his money. 

We as small dealers here today have a further interest. The 
minute the man signs a piece of paper, I am trying to sell him for the 
next sale. 

I want to keep him happy not only so he will come back but his 
friends and neighbors too. But it is primarily a price situation in 
this as in many other commodities. A penalty of almost anything 
will knock us out of the market, and if we have our captive people, 
we are going to make more money on them, because the other man 
can’t cut under me. 

If I know he is going to be penalized $150, believe me I will get 
$125 more out of the customer. Those are the facts. I can do it 
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because he can’t compete, and I will get the business. The customer 
is going to pay this bill. We are making money. I started in this 
business with $20,000 borrowed from one source and $20,000 borrowed 
from another source. I made $19,000 in 5 months this year. If that 
isn’t opportunity I don’t know what it is. If everybody could make 
money in this business, everybody would be in it. The gamble you 
take when you go for profit, is that you might take a loss. 

Believe me I came close to a loss a year ago last February. It 
was tough. Now I am making it, working hard, 60, 65 hours a week, 
and I think I deserve it. 

When I bought the dealership, I bought $20,000 worth of parts for 
a restrained area, which is much too much. ‘I asked that question 
when I was given my franchise. They said $7,000 would be normal, 
but if you are going to buy this, there are the parts and that is part 
of the deal. 

I said if there are restrictions I wouldn’t buy it. They said there 
are no restrictions, there is no protected territory, you can sell. And 
most of the people I am selling are still closer to me, but the areas are 
unfair. 

With this $20,000 in parts, with a lease that runs 5 years at a high 
rent, if I am closed in today—and I am a cosigner on $300,000 worth 
of paper—if I get legislated out of business, there is nothing but 
bankruptcy for me. 

I can’t make it if I get closed into a close area. There is fear in 
this automobile business. The factory and I like each other, but 
believe me we fear them. They control a lot of what we do. When 
we buy a car from them, we have to report who we sell it to. Acutally 
why should we? We bought the car and paid them for it and who 
we sell it to is our business. 

But we have to go along. I don’t object to it because our relations 
are good. But I have seen the times, back in 1953, when I was in 
another dealership, with my father-in-law who has been a long-time 
dealer and connected with the automobile business all his life, we were 
subjected to a great deal of pressure. 

We had to buy parts and if we didn’t, we didn’t get cars. I didn’t 
mean to have that go on the record, but we have been under severe 
pressure which caused loss to us. The legislation that has been passed 
lately has helped us. We are now on a different relationship with 
our manufacturers. 

There is a give-and-take proposition. They need us, we need them, 
they need a little help here and we need a little there. It works out 
very fairly and equitably. But if they can assign our areas as they 
want to assign them, if they can penalize us or force us to pay or 
threaten us with losing our franchise, we are lost. 

Incidentally we are here as small dealers today, but on the signa- 
tures we have here, we have three of the biggest dealers in North 
Carolina, who have also signed it. Four of them, Mr. Purvis, orca 
ette Motor Sales, Greensboro Motor Co., Mr. Dexter Howard, 
highly profitable dealer, who I believe wired Senator Monroney Br 
one time, Courtesy Motors, Inc., Charlotte, N.C., and the Winston- 
Salem dealer, 


They feel as we do. They are good dealers, they are willing to. 


compete and are willing to lose if they can’t compete. 














AUTOMOBILE DEALERS TERRITORIAL LEGISLATION 155 


Senator THurMoND. Do you feel, if one of these bills is passed, and 
an automobile manufacturer gives a franchise, enters into a contract 
with a dealer, that that is best for the dealer, in view of the fact that 
under our system, if a man shows imagination, if he works hard, if he 
practices good management, isn’t he entitled to make more and 
shouldn’t he make more? 

Mr. Hetmo.p. Yes, sir; that is what we contend. 

Senator THuRMoND. From the dealers’ standpoint, if one of these 
bills should pass, is there some danger the dealers might even be at 
the mercy of the manufacturers? 

Mr. Hetmotp. Absolutely. These bills, Senator, the way they 
are expressed and the way they have been sold by NADA to the 
dealers, are just permissive. We consider this permission as a man- 
date to the manufacturer. We think it will happen, because it will 
put us a little more under their control. 

We don’t know what they are going to do to us. That is one of 
our primary points. We don’t know what our area will be, or what 
will happen. Whatever they decide, we will have to accept. We 
have no choice. 

Senator THurMoND. In other words, the manufacturer will make 
the decision and not the dealer? 

Mr. Hextmo.p. Yes, sir. He is one. We are many and decentral- 
ized and without funds to argue. 

Mr. Sustareg. Senator, on page 3 of Senator Monroney’s bills, 
lines 4 and 5, it says, ‘‘The manufacturer and dealer establish the 
dealer’s area of responsibility.’”’ That is good theory, but it doesn’t 
work like that. The manufacturer comes down and says, “John, here 
is your franchise. You sign it.’”’ Either I sign it or I am not a dealer. 

Senator THurmMonp. If you can’t make a living within that pre- 
scribed area he offers you, then it simply means you would go out of 
business? 

Mr. Sustare. Yes, sir; and I couldn’t sell my dealership for 20 cents 
on the dollar, if that happened. 

Senator THurMoND. Let me ask you: Are these bills best for the 
public? The thing that has been running in my mind, what happens 
if a man has a monopoly—and he would have a monopoly within an 
area if these bills pass and go into further effect, wouldn’t he? 

Mr. Hetmo.p. Yes, sir. 

Senator THurRMOND. Is the incentive there for him to give the serv- 
ice to the public that the public is entitled to or does he feel what 
difference does it make because I have control of it anyway. 

Mr. Davenport. Senator, I think it is a question of whether you 
are a favored or unfavored dealer as to whether you have locked in or 
locked out customers. I think the man who has the monopoly in the 
largely populated areas has a locked in customer that the man on the 
outside cannot touch. 

Senator THuRMOND. Now I am wondering this: When we consider 
legislation here, we have to consider not only the particular group 
that it is going to effect, but what is going to be the future effect of 
such legislation? I am wondering if the enactment of this legislation 
would result in attempts by other groups to obtain similar special 
legislative consideration as the Federal Trade Commission Chairman 
stated in his statement. 
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Mr. Ler. Conceivably I think it would be unfair to the automobile 
dealers if they did not. When you close a territory in for one com- 
modity, then it leads to closing territories in for every other commodity 
made and sold in this country. 

Senator THurmMonp. If this precedent is set what would keep—I am 
trying to be practical—what would keep the furniture companies for 
instance from coming in and asking for similar situations, or what 
would keep the mattress people from coming in like Beauty Rest and 
companies like that from asking for similar legislation? What would 
keep the Frigidaire people or washing machine people from coming 
in and asking for similar legislation? 

I am wondering now if we had not better pause and I think over this 
thing, of whether or not we might set a precedent here that could lead 
to a regimented society which our forefathers tried to get away from 
when we established this constitutional type of government. 

Mr. Davenport. That is exactly our point. We favor a free mar- 
ket. And I think the picture you are drawing has many parallels, I 
think you have outlined the dangers well, sir. 

Senator THurMoND. Then on the last point here, under our system 
of government, in our Constitution, we have two great principles 
embodied. They are the very heart and core of the American system 
of government. One is the separation of powers among the three 
branches—the legislative, the Congress that makes the law; the 
executive which enforces the law; and the judicial, which interprets 
the law—and each is separate and distinct and not supposed to 
trespass on each other. We hare having a great deal of trouble in 
this day and time now about some branches, one branch of the 
Government trespassing on another. 

Now the other great principle in our Constitution is the division of 
power. The division of power between the Federal Government and 
the State governments. The 10th amendment to the Constitution pro- 
vides that all powers not delegated to the Federal Government are 
reserved to the States. And those powers which are delegated to the 
Federal Government are enumerated in the Constitution; all others 
are reserved to the States. 

I am very much concerned about the principle of government here 
being violated if a bill of this kind passes and about the Federal 
Government enacting legislation that can dictate and control what 
citizens can do. I don’t know what power they have to do that under 
the Constitution. I was under the impression, from reading the 
history of our Government and of our Constitution, that this is the 
very thing our forefathers tried to get away from. The Government 
was merely the umpire and citizens were free do do any business they 
wanted to, anywhere they wanted to. They were free to compete; 
they were free according to their talents and their imagination and 
their energy and their industry to go forward and accomplish what 
they could. 

I am wondering if a bill of this kind is going to stifle incentive and 
create monopolies that will be harmful in the end to our citizens in 
general. 

Mr. Stump. If I might respond, Senator. 

So far as we know there would be nothing about the proposed legis- 
lation that would be unconstitutional, but we certainly agree with 
= that in stifling a free market, removing the protection of antitrust 
aws from the automobile dealer, it would tend to reduce competition, 
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Senator Monroney. To keep the record straight, has there ever 
been anything other than a bureaucratic determination that these 
sontracts, which were entered into historically by free contracting 
between manufacturer and dealer, were unconstitutional or in viola- 
tion of the Antitrust Act? 

Mr. Stump. Senator, not being an antitrust lawyer, I would rely 
on the testimony the Justice Department put in these he arings last 
year: 

Under existing legislation, it is unlawful for a seller to impose restraints on the 
persons to whom the prices at which or the area within which a purchaser may 
resell the goods he has purchased. 

They cited United States v. Boston Loan and United States v. McKesson- 
Robbins. 

Senator Monroney. There never has been an automobile test case 
since the Attorney General’s decision of 1950, except the Volkswagen 
case of last fall which hasn’t come up yet to the Supreme Court. But 
the legislative lawmaking by a few attorneys in the Department of 
Justice, without any legal precedent, is what has interfered with the 
historic right of the manufacturer to contract with his dealers on 
territories which had existed for some 20 years prior to that time. 

Mr. Stump. Mr. Chairman, we believe the present status of the 
law has given a free market to the automobile dealer. We are satis- 
fied that the NADA, and whoever else may be pressing enactment of 
these bills, would not be doing so unless they believed that was the only 
way to throttle the free market , and therefore we would be perfectly 
satisfied to have all these bills defeated. 

Senator Monroney. But an infringement of the right of contract 
is already being exercised by the Justice Department in its new cases, 
without any point of law. If we are going to be honest in this matter, 
we ought to remove this no man’s land and either say these contracts 
are in violation of the Antitrust Act or they are not, or they are not in 
violation of the Robinson-Patman Act or they are. To leave this to a 
bureaucratic decision I am sure is not in keeping with the views of my 
distinguished colleague from South Carolina, who insists on the right 
of the legislature to make the laws. 

Mr. Stump. Mr. Chairman, again we rely on the opinions expressed 
by the Justice Department and Federal Trade Commission. We are 
also impressed by Mr. Harlow Curtis’ letter to this committee last 
year, in which he stated that— 
even those who favor such legislation will be reluctant to support it openly if it 
interferes with the right of the public to purchase where and from whom it pleases 
or with the right of a businessman to sell to anyone, anywhere, at any price. If 
a witness before a congressional committee is specifically asked if the publie or 
dealer should be denied these rights or limited in the exercise thereof, what answer 
can he give? 

Now, Mr. Chairman, we agree with what I understood to be the 
burden of Senator Thurmond’s last question, that enactment of this 
legislation would deprive these dealers and other dealers of their right 
to compete in a free market. As far as we are concerned, that is the 
beginning and the end of the question. 

Senator Monroney. You heard the testimony of the Independent 
Dealers Association, did you not? 

Mr. Srump. I was present; yes, sir. 
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Senator Monronry. Don’t you think under that same theory that 
they have a right to compete in a free market and have a right to 
mandamus, under your theory, General Motors or Ford or Chrysler, 
that they be given distributorships wherever they wish to establish 
them? I can’t see how you can argue against a protected market 
and then be in favor of it for yourself. 

Mr. Stump. Mr. Chairman, these dealers are in favor of the 
franchised dealer system. 

Senator Monroney. Isn’t that a form of protection? 

Mr. Srump. The franchised dealer system is the form of organiza- 
tion that exists in automobile marketing, and these dealers have come 
here to oppose this protected territorial legislation. We are not 
prepared to discuss the entire concept of the franchised dealer system. 

Senator THurMoND. That is not by Federal regulation, is it? 
Isn’t that by voluntary contract or agreement which you enter into 
under the free enterprise system with a manufacturer? 

Mr. Srump. Yes, sir; with this difference, as far as we understand 
the question: The franchised dealer system is entirely lawful under 
the Constitution. The protected territory provisions which some of 
the witnesses who have appeared here appeared to favor is apparently 
at the present time unlawful and requires new Government legislation 
to impose these controls. 

Senator THurRMOND. I want to ask you this question: Whether 
these bills would violate the antitrust laws or whether they don’t, 
are they wise from the American system of government standpoint, 
and are they best for the purchaser and dealers? 

Mr. Stump. I think the dealers could answer that better. 

Mr. Len. No, sir. 

Mr. Davenport. We cannot feel, Senator, that they are wise from 
any point of view, whether from the dealer or consumer’s point of 
view. I think you stated the case well. 

Mr. Sustare. We definitely feel it will increase the price of the new 
automobile to the customer. I would like to use Senator Monroney’s 
term of “no man’s land” on one more point. My dealership is 10 miles 
from my nearest competitor. If the Ford Motor Co. goes back to the 
city limit definition of protected territory, there are 10 miles between 
our two city limits. If, under the Monroney bill, they hold back 5 per- 
cent or in round figures, $150, they are going to include that $150 on 
my invoice when they ship that automobile. I am going to pay that 
much extra for that car to start with. Then as I understand the idea 
of the bill, I would be refunded that amount if I sold it within my city 
limits. What happens to that $150 when it is sold in no man’s land? 

Senator Monronry. How do you know it is going to be added to 
the price of your car? 

Mr. Sustare. I assume so. I have never known Ford Motor Co. 
to give me anything yet. I even have to buy the parts books to sell 
my parts. 

Senator Monroney. The bill speaks of additional discounts for 
sales within your territory. 

Mr. Sustare. It is permissive; yes, sir. But I can’t conceive of 
Ford or General Motors delegating every square mile of the United 
States as some dealer’s territory. There is bound to be some no man’s 
land which would not go to the credit of me or any neighboring dealer, 
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Senator Monronry. You are assuming that the discounts would 
be the same and that those territorial sales beyond your territory 
would be at a lesser discount. There is nothing yet firm on that. The 
bill reads “‘such additional discounts” for the territory you are 
franchised to serve. 

Mr. Sustare. They don’t know where I am going to sell that car 
when they ship it, whether it will be in my territory or someone else’s, 
or no man’s land. 

I can’t conceive of them not charging me at the time they ship it. 
They hold money back now, on the dealers, they hold back $7.50 on 
each new car and truck they ship me today. I draw that money once 
a quarter. 

Senator THurMonb. The questions I have asked here are the ques- 
tions that are disturbing me and I wish to thank you gentlemen for 
answering those questions from your standpoint. 

I expect to listen to the rest of the testimony and to read that which 
I don’t hear in order to be able to make a sound decision. But |] 
frankly have been very deeply disturbed along the lines I have just 
questioned you on. 

Thank you, Mr. Chairman. 

Senator Monroney. Thank you. 

Senator Case? 

Senator Case. I wonder if some or any of you would, even though 
one of you said you didn’t come here to discuss that point, If you 
would be good enough to do a little discussing of this matter of what 
the franchise system is and what it means. 1, with our subcommittee 
chairman, have some difficulty in finding out just what it is you do 
like. I take it you do like what you have now, which involves a 
franchise. What is a franchise? Aren’t you trying to have the best 
of both possible worlds? 

Mr. HeuMoup. Senator, I am no expert on this but I will try to 
answer your question for you and answer at the same time one that 
Senator Monroney just asked. 1 am not against the independent 
automobile dealers. I think they have a perfect right to be in busi- 
ness and compete on the market just as Ido. My franchise, to me, 
is merely giving me the right to buy from the Ford Motor Co. I 
assume if one of these gentlemen wants an area that is available, 
Ford will also give him a . franchise. : 

There are some requirements for that franchise. First, they expect 
me to give them good market penetration in the area they assign to 
me, which I do. I must stock an adequate amount of parts. I 
must have the proper number of mechanics. I must keep the proper 
records and report to them at regular intervals. In turn, for these 
services, and for the purchase of these parts, they sell me Ford 
automobiles. 

Now it is a very loose thing, because they sell to other dealers and 
I can sell to other people. It is merely a franchise—an agreement 
between Ford Motor Co. and myself that if I will invest a certain 
amount of money and if they think I have the ability, or moral stature, 
to be a representative of theirs, they will sell me automobiles. 

Senator Casre. Suppose you satisfied them, you made an agree- 
ment with them and they came on along and somebody else said 
here is an advantage with the property next door, I will put up a 
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building and equip it, and he goes to Ford and gets a franchise to 
sell automobiles. Would you think this would be a violation of their 
agreement with you, if Ford made such a deal? 

Mr. Hetmo.p. Well, I am sure I wouldn’t like it, but I don’t think 
it will happen. I depend on the fact that I am a good dealer and | 
don’t think they are going to do that. It wouldn’t be to their interest. 
I think they will do anything that is to their interest. 

Senator Case. Maybe this isn’t something we should try to be 
logical about and I don’t think logic is the end of the world, either, 
But you really do want a situation in which you have in effect a 
monopoly in that area, don’t you? 

Mr. Hetmotp. No, sir; I don’ have a monopoly. <A lot of people 
buy cars from people other than me. Not only do I have the in-line 
competition but the out-of-line competition. 

Senator Case. | am talking about your relationship with the Ford 
Motor Co. Do you feel you have a right to exclusive sales in a 
particular territory, even in your home town? 

Mr. Hetmovp. No, sir; I only have a right to what I can earn and 
sell by my own ability and business sense. 

Senator Casr. You don’t think there would be anything wrong 
with Ford putting up—assuming it made business sense—assigning 
another person or agency right next door to you? 

Mr. Heumo.p. No, sir; it wouldn’t violate our agreement. They 
could put one a quarter of a mile down the road from me. It is all 
right withme. I can beat them. 

Senator Cass. A franchise is an agreement by the Ford Motor Co. 
to sell you cars, as long as you demonstrate to them you will give 
service and be a good salesman in that territory? 

Mr. Heumoup. Y es, sir; and they can cancel me anytime they want 
to, and do. 

Senator Case. It doesn’t involve any promise of exclusive terri- 
tory, as far as you are concerned? 

Mr. Hetmo.p. No, sir. 

Mr. Susrare. That territory can be changed at their will. They 
can take a town and some crossroads out of my area and confine it 
or they can enlarge it. 

Senator Case. "They don’t say you can’t sell anywhere? 

Mr. Sustare. No, sir, I can sell anywhere. 

Senator Cast. When you said they can take something out of your 
territory 

Mr. Sustare. When they take it out, it only takes the pressure 
off me to beat Chevrolet. They say you are no longer responsible 
for market penetration in that area. 

Mr. Ler. I may add, in our franchise agreements we have certain 
areas of responsibility. We know we have got those areas of respon- 
sibility and, first of all, Ford Motor Co is looking to each dealer to 
get his certain percentage of sales in that area. But they do not say 
to us, and I don’t think any other manufacturer says you can’t sell 
a car anywhere you want to. 

But they do insist you have a certain percentage of the business in 
your particular area. 

Senator Casn. If somebody comes and sells in your territory, you 
don’t feel you have any complaint at all, or any redress against him 
or Ford Motor Co.? 
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Mr. Leet. No, sir. 

Mr. Tuomas. We think we better sharpen up and find out where 
we missed. 

Mr. Sustare. We don’t want that protection. If we have protec- 
tion, we have to give away something to get it. 

Senator Case. Would this be true in a seller’s or a buyer’s market? 
Suppose you come to a situation where it is kind of tough to sell cars 
and a guy comes along and offers you a cutrate price and ¢ cets a whole 
bunch of these cars—I think this has happened—and then peddles 
them out and they undersell the regular dealers over a State or all 
over the section of the State or something of this sort. Do you think 
this is an abuse which ought to be protect ed against? 

Mr. Sustare. I think that is entirely up to the dealer. I don’t 
think it is possible for that cutrate man to sell under the dealer, 
because nobody, except the Federal Government and State Govern- 
ment, can buy the cars any cheaper than we dealers can buy them. 
If we are going to sell them to the used car operator, he has to pay us 
a profit. 

Senator Cast. One of the witnesses before you was a man who said 
he had been at one time a wholesaler and he bought cars from dealers 
and resold them, presumably at a cheaper rate for resale. I just 
wanted to get your ideas as to whether any legislation is necessary to 
protect against this sort of thing. If you think not, that is all | 
want to know. 

Mr. SustareE. I do not want protection from that. I don’t ap- 
prove of it. But I don’t want to be protected from it. I don’t 
wholesale any new cars to used car operators, but 1 know dealers that 
do. But I do not want protection from it because I have to forfeit 
some of my liberties if I receive protection. 

Senator Casg. Thank you. 

Senator Monroney. I[sn’t the issue here though whether you would 
want the independent car dealers to have the same access to the 
delivery in your territory of cars from Ford Motor Co.? 

Mr. Sustare. I don’t believe that is in any of these bills. 

Senator Monroney. It is not, but what you are arguing is restric- 
tion of free enterprise and, it appears to me you want, as the distin- 
guished Senator from New Jersey said, the best of two worlds. You 
have got the protection that nobody in your area can buy a Ford car 
from Ford Motor Co., except you. You are not asking that this 
restriction on free enterprise be broken down. You do argue that it 
would be a violation of free enterprise to say this is the area you are 
supposed to sell in and additional discounts can’t be given to sales 
within that area. 

Mr. Sustare. Senator, I do not have an exclusive franchise. Ford 
Motor Co. can, next week, take a dealer who is willing to put up the 
capital, the building, tools, equipment, and the mechanics, across the 
street from me, if they desire. It wouldn’t be violating my agreement. 

Senator Monroney. There are restrictions that have grown up 
under trade practice, not by law, that permit the Ford Motor Co. 
to keep that exclusivity in your particu ar town, unless they them- 
selves wish to institute another dealership. But there is no wa y these 
independent dealers, that we are testifying about here, can come in 
and buy from Ford ‘Motor Co. for their used car lot in your city at 
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the price you buy them for. So there is a protection under the present 
system. You get a right that other dealers do not have. 

fe Mr. Tuomas. Mr. Chairman, I believe the position of these dealers, 
if I am stating it correctly, is that they want a free market, and they 
have no objection to the manufacturer being permitted to select 
those people who will bear his name and his franchise. They recognize 
the manufacturer can exercise that right in any legal manner he chooses 
to do it. 

Other used car dealers, they can receive cars now and sell them to 
the public so long as they comply with the law and the laws of 
economics. These dealers want their free market. They feel it is not 
their practice to undertake to suggest to Congress whether or not the 
franchise system is good. They believe it is. 

If I might inject my own personal opinion, I feel certain the Congress 
is not likely to attack the franchise dealer’s system. 

Senator Monroney. But what I am saying is that you have this 
protection under the franchised system. ‘The independent auto- 
mobile dealers cannot buy a Ford car and sell it on their used car lot. 
That is a part of your guarantee. The Ford Motor Co. can establish 
another Ford dealer if they choose. But that is by the grace and bless- 
ing and privilege of the Ford Motor Co. 

Now let’s don’t talk about all free markets, and then be still in 
favor of a not so free market. I think what we are talking about is the 
degree to which the prosperity and health and economic virility of the 
automobile business can be maintained, plus the minimum amount of 
cost in directing these products to the consumer. 

Now I can quite agree that there can be a case made, which you 
made today, that you think you are able to fill this market at a better 
value to the customers outside of your territory. That is a legitimate 
and a logical case, with which I may disagree but which I think is 
legitimate. But to say you are in favor of free enterprise, and those 
who sponsor these bills are against free enterprise, is trying to twist 
the question away from its actual context, because you are not living 
in a completely free enterprise situation when you have a dealership 
that gives you the right to buy a car that the independent automobile 
dealers or used car dealers cannot possibly buy from Ford Motor Co. 

Mr. Sustrare. Senator, I think the word “service” before and after 
the sale has come up in testimony before this subcommittee, and I 
believe it is in the public interest and in the interest of Ford Motor 
Co. to sell the automobiles only through dealers who are in a position 
to provide that service. I don’t think that we have any protection 
as far as that goes. 

I see your point. It has some merit to it. But it wouldn’t be 
logical to send a new Ford to the supermarket out here, without 
service, without any means of keeping it maintained. It has to go 
through someone who can take care of that automobile. I have no 
protection from Ford if they want to open another dealership in my 
town. 

Senator Monroney. That is correct. But you still are enjoying 
the lack of freedom that an independent dealer can’t call up and say, 
“J want one Ford, model so and so.” You have that protection, 
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which in many other lines, in what we call completely free and un- 
controlled markets, doesn’t exist. You argue you are serving 50 
miles away. I can see that the service is important. We also have 
problems where the servicing of the seller is 20 miles away, which 
certainly throws then the burden on the local franchised dealer in 
compensation for which he has received no part of the original sale 
money. 

Mr. Susrare. I would like to make a point on that, sir: Visiting 
owners, who have purchased their automobiles elsewhere, stop by my 
place of business. I am delighted to have any warranty work they 
have. Ford Motor Co. pays me to do that, they pay 100 percent of 
my labor, they give me 10 percent profit on my parts, I don’t have to 
charge it to a takeback on the former. It comes in at the end of my 
month. I welcome all warranty work, regardless of where the car 
is bought. 

Senator Monroney. I am certain of that, and if I had a car in your 
area I would rather have you service it than a Metropolitan Washing- 
ton dealer who is not so good now. I can’t drive to North Carolina. 
And if I bought my car from you the Washington service man would 
have to maintain the service on my Ford, because I do require one, 
though it doesn’t require much service, I might say. But I couldn’t 
afford, with the lack of time and distance and congestion on the roads, 
to go to you for my service. 

Therefore, in the general pattern of national direction, the people 
who advocate this bill have a case. I can’t determine the percentage 
of sales which are within a 50-mile radius and the percentage of sales 
within 100- and 200-mile radius, but I am sure there are many of 
those that do impose an unusual service burden on dealers that have 
to service a car that perhaps the buyer might like to have serviced 
at the point of sale, but cannot reach it economically or conveniently. 

Mr. Ler. I want to reemphasize again, if the other dealer has to 
service a car he is still getting paid a hundred percent for his labor and 
parts. 

Senator Monroney. And 10 percent profit on his parts. He 
doesn’t make the full amount for the repair job, as when you take it 
in after the warranty period. I know that and I believe you know 
that. 

Mr. Ler. I would still welcome all I could get. 

Senator Monronry. Thank you very much, you have been very 
helpful and we appreciate your viewpoints. 

Senator Monroney. We have Mr. P. M. Mulliken, executive 
director of the National Retail Farm Equipment Association as our 
last witness. 

I may say we will receive written statements from others who have 
asked the committee for permission to be heard. However, if they 
did not ask permission to be heard prior to the opening of the hearings 
we can’t accommodate them for oral testimony. 

Mr. Mulliken, we are happy to have you. You represent a fine 
national organization, one which has problems, many of which are 
similar to problems which affect the automotive industry. 
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STATEMENT OF PAUL M. MULLIKEN, EXECUTIVE VICE PRESIDENT, 
THE NATIONAL RETAIL FARM EQUIPMENT ASSOCIATION, ST. 
LOUIS, MO.; ACCOMPANIED BY H. C. FRANCE, PRESIDENT, 
THE NATIONAL RETAIL FARM EQUIPMENT ASSOCIATION, 
TIFFIN, OHIO; AND WILLIAM R. NOBLE, GENERAL COUNSEL, 
THE NATIONAL RETAIL FARM EQUIPMENT ASSOCIATION, 
WASHINGTON, D.C. 


Mr. Mu turken. I should like to introduce to the committee Mr. 
H. C. France of Tiffin, Ohio, who is currently serving as the president 
of our national association. He has been an International Harvester 
dealer in Tiffin since 1935 and started his business career in automo- 
biles and continued in an automobile dealership up until about 3 years 
ago. At the conclusion of my testimony, he would like to make a 
prief statement. 

I also have William R. Noble, who is the general counsel of our 
organization, with offices here in Washington. 

In order to be brief, I shall read this statement, which is short, and 
Mr. France will make a statement and should there be any questions 
from the chairman or members of the committee, we shall be happy to 
try to answer them for you. We believe this statement is germane to 
the subject of the hearings. 

This statement is presented on behalf of the National Retail Farm 
Equipment Association by Paul M. Mulliken, executive vice president. 
The National Retail Farm Equipment Association, with headquarters 
at St. Louis, Mo., has a membership of approximately 13,000 farm 
equipment dealers located in rural communities throughout the United 
States. 

Our membership includes dealers located in every State and every 
sizable agricultural area of the Nation. ‘The members of this associa- 
tion sell and service about 90 percent of the total annual production of 
farm machinery and equipment. 

These dealers generally have franchise agreements with manufac- 
turers for the sale of farm equipment in the agricultural area served 
by the community in which their establishments are located. The 
dealers are usually required to maintain inventories of machines, 
attachments, and repair parts and maintain modern repair shops. 
Most of them employ factory-trained mechanics to repair and service 
the machinery which they sell. 

Over the past few years, the farm equipment dealer has been re- 
quired to invest more and more in facilities to sell and service farm 
machinery. Under his agreement with the manufacturer, however, 
the dealer has no protection against sellers who move into his normal 
trading territory, sell the same make of equipment, but maintain no 
service departments or stocks of goods and parts in the area. They 
can afford to sell at lower prices, but the consumer is not benefited if 
after-sale and subsequent service is not readily available to him. 

During the past 2 or 3 years there have been a number of bills in- 
troduced in Congress designed to permit manufacturers and dealers 
to include provisions in their contracts to afford some security and 
protection on areas of responsibility and territories assigned to the 
dealer. It is our understanding that the legislation has been proposed 
primarily to remove questions of doubt as to whether such contract 
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rovisions might constitute violations of present Federal statutes. 
Most of the bills introduced have been confined to the automobile 
industry but some of them have been extended to include the farm 
equipment industry. 

The farm equipment retailer, like the automobile dealer, operates 
on a franchise basis. As a result of the bills introduced in the Con- 
gress, our board of directors for the past 2 years has been studying the 
problems involved and the possible need for legislation. 

The study revealed a difference of opinion within the industry as 
to extent to which franchise agreements should attempt to control 
territories and the methods by which effective protection would be 
practical. It was learned that some difference of opinion and much 
confusion existed in the minds of dealers as to whether Federal legis- 
lation was needed to remove Government restrictions to contract 
provisions. 

In order to determine the extent of the problem and the opinion of 
our members as to need for permissive legislation, the association re- 
tained the ‘“‘Marketing Opinion”’ firm of Edward G. Doody & Co. to 
take an all-member poll to obtain an unbiased industry opinion. 

The ballot was mailed by Doody Co. to our entire membership on 
May 4, 1959. This was a secret ballot returned to Doody Co. who 
tabulated the results on a confidential basis, giving to us only the 
tabulated results. The dealers were asked to vote “for,” ‘‘against,”’ 
“undecided,” or “indifferent” to ‘‘ Federal legislation that would make 
possible franchises designating territories and areas of sales and 
service responsibilities in the farm equipment industry.” 

The Doody Co. made one mailing of the ballot with no followup. 
On June 9, 1959, the return ballots totaled 6,710 and the tabulation 
of results was made; 51.6 percent of our membership returned com- 
pleted ballots. The tabulation of the poll revealed the following: 

Total returns, 6,710; for permissive legislation, 48.4 percent; 
against legislation, 25.2 percent; undecided, 19.8 percent; indifferent, 
2.9 percent. 

Returned ballot with no answer, 3.7 percent; 73.6 percent of those 
answering the ballot took a definite position; 65.7 percent being in 
favor of lesuintin and 34.3 percent being opposed. The opinion is 
generally consistent in all sections of the country. 

We are making available to the committee the following documents: 

1. A statement by our president, Mr. H. C. France, announcing the 
opinion poll and explaining its purpose. 

2. A copy of the ballot mailed to members by Edward G. Doody 
& Co., with instructions attached. 

3. A copy of the tabulation of the results furnished to us by Edward 
G. Doody & Co. 

Mr. Chairman, this will be presented to the committee. 

Senator Monroney. It will be included in the record. 

(The documents follow:) 


To All NRFEA Members: 


During the past 2 years there has been considerable discussion throughout 
the industry on the pros and cons of ‘“‘protected territory’’ provisions in franchise 
agreements. The question developed largely from legislative proposals contained 
in bills which have been introduced during the last two sessions of Congress. 

From time to time in the past, manufacturers and dealers have entered into 
franchise agreements which have contained provisions of territory protection and 


42621—59——_12 








166 AUTOMOBILE DEALERS TERRITORIAL LEGISLATION 


service responsibility in varying degrees. In past years automobile manufacturers 
had such provisions in contracts with their dealers. The automobile contracts 
were revised a few years ago deleting provisions relating to protected territories 
because of the fact that these provisions were attacked by the Department of 
Justice as being a possible violation of Federal antitrust laws. 

Most: of the bills introduced during the last two sessions of Congress on this 
subject were initiated by the automobile industry and were designed to remove 
government interference with contract provisions between automobile manufac- 
turers and dealers. The proposed legislation would make permissible contracts 
between manufacturers and dealers containing provisions for designating terri- 
tories and areas of sales and service responsibility in all industries employing the 
franchised-dealer system of distribution. 

Much confusion and difference of opinion exists among our members as to 
whether such permissive legislation is desirable for the farm equipment industry, 

The question of whether franchise agreements in the farm equipment industry 
should contain provisions for designating territories and areas of sales and service 
responsibility is extremely controversial. The legislation itself would not deter- 
mine the desirability of, nor would it assure such franchise agreements in the farm 
equipment industry. The legislation would, however, make such agreements 
permissible by removing jurisdiction of the Federal Government under the anti- 
trust laws thereby permitting agreements of this type to be entered into legally if 
desired by the industry. 

Legislation is being proposed and probably will be introduced during this ses- 
sion of Congress designed to clarify existing antitrust laws and designed to remove 
any doubt as to the legality of contracts between manufacturers and dealers pro- 
viding for designating territories and areas of sales and service responsibility. 
Manufacturers could, if they so desired, offer contracts to dealers with territory 
protection and which might also include provisions setting out for dealers certain 
obligations as to facilities, service, personnel, and volume within the protected 
territory. 

It is anticipated that when this legislation is introduced we will be asked to 
inform the appropriate congressional committee of the views and recommenda- 
tions of farm equipment dealers. The board of directors of NRFEA has found 
considerable difference of opinion on this subject among dealers in various parts 
of the country. In order to be in a position to express the proper views on behalf 
of dealers, the board has directed that a poll of the members be taken on this 
subject. 

The purpose of the poll is not to determine whether dealers want at this time 
territory provisions in their contracts but, on the other hand, is to determine 
whether members of the association feel or believe that permissive legislation 
should be enacted to permit manufacturers to incorporate territory provisions in 
their contracts if they so desire. 

The proposed legislation is permissive only. It would not require anyone to 
do anything. It would, however, remove governmental interference and permit 
manufaéturers and their franchised dealers to enter into written contracts as they 
might mutually agree. 

The NRFEA board of directors has employed Edward G. Doody & Co. 
a very highly regarded market researeh organization—to prepare, distribute and 
tabulate the results of a questionnaire which is being mailed to all NRFEA 
members. 

The envelope containing your ballot will be plainly marked “ Your NRFEA 
Survey Ballot is Eneclosed.’’ Your questionnaire will be accompanied by a 
stamped, self-addressed envelope in which to return your ballot to the Cleveland, 
Ohio, office of Edward G. Doody & Co. 

You will not be required to identify yourself in any way. No information other 
than the results of the poll will be revealed to any officer, director, member, or 
staff member of NRFEA. Final results will be published in ‘‘Farm & Power 
Equipment.” 

The NRFEA board of directors has authorized the executive committee to 
act on this subject matter of permissive Federal legislation in keeping with the 
results of the survey. Ee on the lookout for your ballot. Kindly fill it out and 
mailas quickly as possible. We want every member to vote on this proposal 


regardless of whether he be for it, against it or indifferent. 
Yours very sincerely, 


H. C. FRANCE, 
President, NRFEA. 
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Epwarp G. Doopy & Co., Market, OPINION, AND MepiA RESEARCH, 
CLEVELAND 15, Omio 


CONFIDENTIAL SURVEY BALLOT 


1. We have franchises with the following long line manufacturers: 


( ) Allis Chalmers ( ) Ford 

( ) J. I. Case ( ) International Harvester 

( ) Caterpillar ( ) Massey-Ferguson 

( ) Cockshutt ( ) Minneapolis- Moline 

( ) John Deere ( ) Oliver 

2. The nearest dealership handling the same long line as our principal one is: 


( ) 5 miles or less away ( ) 11 to 15 miles away 
( ) 6to 10 miles away ( ) 16 to 20 miles away 
( ) 21 miles or farther away 
3. Our principal long line manufacturer has (_ ) _-_____-_-_ Has not ( )a 
company-owned store in our normal trading area. 
4. We also buy $1,000 or more annually, either direct or through wholesale 
distributors from the following number of short line manufacturers: 


( ) 5or less ( ll to 19 

( ) 6to 10 ( ) 20 or more 
5. In our town, there are _.__-_- dealers selling tractors and farm equipment. 
6. In addition, there are about ~.--.- such outlets in our normal trading area 


besides those in our town. 
7. Besides farm equipment, we also sell: 


( ) Automobiles ( ) Feed 
( ) Trueks ( ) Fertilizer 
Hardware ( ) Grain 


8. Our position on pending Federal legislation that would make possible fran- 
chises designating territories and areas of sales and service responsibilities in the 
farm equipment industry is: 

For such legislation (__) 
Against such legislation ( 
Undecided about such legislation (_ ) 
Indifferent to such legislation (_ ) 
9. Our total annual volume is: 
{ ) Under $100,000 
( ) Between $100,000 and $250,000 
( ) Between $250,000 and $500,000 
é ) Over $500,000 
10. We are located in the State of 


CLEVELAND, Guio, May 4, 1959, 
To All Members of NRFEA: 

As you have been advised by the National Retail Farm Equipment Association, 
we are making a confidential survey to determine how the membership feels 
on the vital question of franchise agreement legislation. 

You will find the ballot entirely self-explanatory. All you need do is check 
the brackets opposite each appropriate answer. And, on the last question, 
write in the name of vour State. The whole thing can be completed in a matter 
of minutes. 

The other questions on the short ballot, regarding what lines you earry, the 
number and nearness of competitive dealers, volume, etec., are all necessary to 
help interpret the results. 

The survey is being made anonymously. There is no place on the ballot for, 
nor do we want, your‘'name and.address. Moreover, the results will be pre- 
sented in tabular form only, the questionnaires retained by us. 

This ballot is*being, mailed to the entire NRFEA membership. However, for 
the results to clearly show what percentage of the industry is for, against, un- 
decided about, or just plain disinterested in'franchisé agreement legislation; it is 
of the utmost importance that we get as close to 100 percent response as possible. 

This puts the matter squarely up to you. 

Because of the timeliness of the issue, it is important that the poll be com- 
pleted as quickly as possible. Please take the necessary few minutes now to fill 
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in and mail your vote. A stamped, self-addressed envelope is enclosed for your 


convenience. 
Thank you. 
Sincerely, 


Enclosure. 


Epwarp G. Doopy, 
President, Edward G. Doody & Co. 


NaTIONAL Rerart Farm EquipMEeNT AssociaTIon, St. Louris 10, Mo. 


RESULTS OF LEGISLATIVE QUESTION 


Question 8. Our position on pending Federal legislation that would make possi- 
ble franchises designating territories and areas of sales and service responsibilities 


in the farm equipment 








industry is: 
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Mr. Mou.uixen. The return of the ballot by 51.6 percent of our 
membership on a single mailing indicates to us a most keen interest 
of dealer-members in the subject and the problems involved. 

We interpret the results to mean that more than 65 percent of our 
members having problems serious enough to study the question 
believe that some kind of legislation would help solve their problems. 

Our board of directors is composed of 33 dealers selected by the 
membership and representing all sections of the country. The board 
has designated a committee to study the bills now pending before your 
committee. This study is underway. We expect to have it com- 
pleted by July 15. At that time we will be ready to submit recom- 
mendations and will be glad to present them to this committee if the 
committee so desires. 

We are fully aware that the committee at this time is considering 
possible legislation designed to assist in correcting serious problems 
existing solely in the automobile industry. We are merely taking this 
opportunity to alert the committee that similar problems exist in the 
farm equipment industry and that we are conducting an intensive 
study of them. As indicated before, recommendations will soon be 
completed and will be made available. 

Senator Monroney. Thank you very much, Mr. Mulliken. 

This long bell is a rolleall, to which the chairman must rush to the 
floor. I will return after the rolleall to hear the president of your 
organization, Mr. France, if you wish me to do so. 

Mr. Mvuuurken. We will be happy to stay, Mr. Chairman, if you 
wish. 

Senator Monroney. I will return. It will be about 20 minutes. 
We will have to adjourn the meeting by 2 o’clock, at which time I 
have another committee meeting. We will stand in recess for about 
20 minutes. 

(Recess. ) 

Senator Monroney. You may proceed, Mr. France. 

Mr. France. Mr. Chairman, I certainly appreciate the invitation 
to appear here on behalf of our association, and also appear and ex- 
press my own personal views on some of the points in the bill that is 
being considered. 

I am a franchised dealer, as are all our dealers in this farm machinery 
industry. We have contracts and they call for area of responsibility. 
That is about all they do call for. 

However, there is a difference in our business in that it is all in the 
rural community. We have no problem in the metropolitan area. 
I am very much in sympathy with your proposal in this regard. I 
think it is the most logical of the entire four. 

When I came here, I was of the personal opinion that I liked the 

enalty identification area. But in hearing the testimony and analyz- 
ing the whole picture, I have decided that the penalty proposition 
should be out, and that the reward system would be far better, far 
more easily handled, and in the long run prove far more satisfactory. 

In having a franchise, we have a duty to service the machinery that 
we sell. And we feel that the matter of servicing this machinery is as 
vital to our customers as it can possibly be to all owners. Farmers in 
the harvesttime have to call on our men 24 hours a day and we take 


care of them. I think I can speak for the rank and file of our dealers 
that do the same thing. 
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Senator Monroney. The parts must be there on hand, too, if that 
wheat crop is ripe. 

Mr. France. That is right. And they must get out to the field, 
the service must be done in the field, where the machines are standing. 
Now, there have been comments about eliminating competition. 

I don’t see that the passage of this bill would in any way eliminate 
competition. The reason I feel that way, in my own city, which is 
the county seat, we have seven dealers in all different lines. There 
are 3 other dealers i in my line in the county and there are 15 other 
dealers operating in the county, and this bill would not eliminate 
competition in any way, shape, or form. 

We have this cross-selling and the question was asked yesterday as 
to the percentage of cross-selling that prevailed in the automotive 
industry. Before it was answered, I told Mr. Mulliken that I felt 
that in my own local area, at least, there was 20 to 25 percent of cross- 
selling. And that is a very impor ‘tant factor in our overall picture. 

Now, I am strictly in favor of the franchise system and I think that 
the biggest thing that could happen, if this bill were passed, would be 
to clarify the position that exists between the dealer and his supplier. 

At the present time the manufacturer cannot talk to me, nor can I 
talk to him, within the law as it has been interpreted, as to a definite 
territory. If this condition were removed by this permissive legisla- 
tion, it would be up to me and my manufacturer to work out the 
details. 

Someone said here this morning that the manufacturer would dic- 
tate the policies and the territory. I cannot subscribe to that idea. 
It has always been my thought and my information that I was work- 
ing with my manufacturer in every possible way. I have confidence 
in the manufacturer that we can work out a territory that would be 
satisfactory to both of us and that we would not eliminate competition 
but, instead, we would render better service. 

Coming back to the penalty proposition, one of the reasons I am 
so against that now is that I happen to know of an individual case, 
right today, that if they were to try to get the penalty from the dealer, 
there would be no chance of getting it. 

As to the amount of reward, I think that 3 to 5 percent would be 
ample. As to the manufacturer giving this 3 to 5 percent from his 
source, I have some questions. 

But personally, if this could be worked out through permissive 
legislation, I would be willing to have the manufacturer reduce my 
discount 3 to 5 percent and pay it to me when I| complied with sellin 
his product in my own territory. And I think you would find 
many dealers that would feel the same way about it. 

I think that the legislation would benefit the customer, because it 
would stabilize the point of service and if the competition continues 
on the basis that it has through cross-selling, I fear that in time it is 
going to wreck the economy that exists in the rural community and 
that the farmers will not get the service to which they are entitled, 
which they deserve and which our whole economy demands. If the 
farm community suffers, the whole Nation will suffer. 

It will not eliminate competition. It will designate the service 
responsibility and on the whole, I think, it will greatly improve the 
picture for the manufacturer, the dealer, and the customer. 
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Now I haven’t heard very many say about how it would improve 
the situation for the manufacturer. But I feel, from my experience, 
that in many, many cases the manufacturer is shouldering the blame 
that has developed in the dealership and naturally it has passed back 
to the manufacturer, when the dealer himself was really responsible. 

If we had this open proposition, so that we could negotiate with our 
manufacturer and know our exact boundaries, I think it would improve 
the situation very, very much. I believe in the franchise system, I 
believe in the free enterprise system, but I would like to add one more 
word, that I believe in the free enterprise system with a reasonable 
and proper profit at all times. 

Thank you. 

Senator Monroney. Thank you very much, Mr. France, for your 
testimony and also Mr. Mulliken for your interest in this legislation. 

While it does not incorporate, excepting in one of the bills before 
us, the provisions that would affect the farm implement business at 
this time, due to a Jack of familiarity with the field and other ques- 
tions that we have not resolved, relating to expansion of the bill along 
other lines, we are delighted to have your testimony. 

As I understood it, your association is not quite yet ready to make 
definite conclusions as to the incorporation within this bill of farm 
machinery. Is that correct? 

Mr. Mutirken. Correct. Within 30 days we shall have that. 

Senator Monronry. As you know the Senate is rapidly nearing the 
completion of its duties. If we complete the bill, or if the bill goes to 
the floor, and if it does pass, it will have to be passed by the other body, 
and full representation by your organization and study of it could 
be given at a later time. 

I appreciate your patience with the chairman’s other duties of 
voting on the floor and I apologize at this time for the delay. 

Mr. Muturken. We are the ones who should be grateful, and we are. 

Senator Monroney. The hearings will be closed and the record 
will be held open for 3 days for statements that were unable to be 
received orally. 

(Whereupon, at 2:40 p.m., the subcommittee was adjourned.) 

(The following material was received subsequent to the hearings for 
inclusion in the record.) 


STATEMENT OF CHRYSLER CorP., ON SENATE Bruits 997, 2042, 2047, and 2151 


We at Chrysler Corp., appreciate the opportunity to express our views on 
Senate bills 997, 2042, 2047, and 2151. In common with the sponsors of these 
bills we have a strong interest in the welfare of the country’s automobile dealers. 
A healthy system of automobile distribution means good business for the auto- 
mobile manufacturer as well as for the dealer. And it is only through such a 
system that the public—as car buyers and car users—can receive adequate 
attention and service. 

All four of these bills are designed—among other things—to permit manufac- 
turers and dealers to establish closed sales territories for each dealer and to 
permit penalties or incentives for the infringement or observance of territorial 
restrictions. If enacted into law, these bills would permit the setting up of what 
is known in the automobile business as a system of territorial security. 

In the past, we at Chrysler Corp., have seen no impelling reason to take a strong 
stand for or against legislation permitting a system of territorial security. On 
the one hand, we have been conscious of the many complications involved in any 
territorial security arrangement, and on the other we have been aware of the 
considerations that have moved a substantial number of dealers to believe such 
an arrangement necessary to their continued success, if not to the survival of the 
dealer franchise system. 
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In 1956, in answer to questions put to us by this committee, we pointed out that 
we had done business under a system of territorial security and that we had found 
it very difficult to police. But at the same time we said that with regard to new 
legislation permitting the reestablishment of territorial security, we had no firm 
feeling one way or the other. 

On the basis of the only evidence available at that time, it appeared that there 
was no clear majority of dealers in favor of or opposed to territorial security, 
In 1958, however, there was some indication, on the basis of our contacts with 
our own dealers, that a change had taken place in dealer sentiment in the direc- 
tion of favoring territorial security. And therefore we were inclined to favor 
some form of territorial security legislation if we could find a practical means of 
resolving fundamental problems involved in applying the principle, and if its 
legality were clarified. 

In the present statement to the committee it is our purpose, first, to point out 
some of the potential effects of territorial security that need to be taken into 
account in any consideration of legislation of this kind; second, to present some 
evidence concerning the present opinions of our own dealers on this proposed 
legislation; and third, to give our views on each of the bills now before this 
committee. 

It is our considered opinion that a system of territorial security might create 
new restrictions and inconveniences for the motorist in the purchase of auto- 
mobiles. We believe it is in the interest of the public to preserve as far as possible 
the freedom of the car buyer in his choice of dealer—his ability to go when and 
where he wishes to purchase an automobile without being penalized or inconven- 
ienced for exercising that freedom of choice. A system of territorial security 
might result in reducing that freedom. It might also introduce a measure of 
confusion and uncertainty in the mind of the car buyer regarding the territorial 
jurisdictions of the various dealers with whom he was considering doing business. 

Such a system might also work against the best interests of the motoring public 
by introducing new pressures on both the manufacturers’ and the dealers’ costs 
of doing business and in turn place added pressures on the price of automobiles. 
Whether a system of territorial security were enforced by penalties or by incen- 
tive payments, the manufacturer would have to assume the role of administrator 
and arbitrator. It would be necessary for the manufacturer to investigate 
claims of dealer infringements, adjudicate disputes between dealers, and handle 
accounting for the payments involved. Dealers likewise would have to perform 
the added work of supporting their claims. These and many other activities 
would mean added expense. 

Territorial security would tend, in our opinion, to introduce inflexibility into 
the present system of distribution. It could result in a complex set of regula- 
tions aimed at freezing the present territorial boundaries of the dealers. In the 
present period of change and adjustment, we in the automobile business need 
the utmost freedom to innovate—and any set of regulations, governmental or 
private, aimed at interfering with change and thus tending to preserve the status 
quo with regard to both dealers and manufacturers would seem to weaken our 
competitive and dynamic industry and work to the longrun disadvantage of the 
entire automobile industry and of the general public. 

These are some of the factors involved in any discussion of a system of terri- 
torial security. We have felt that these factors should not be ignored or dis- 
missed lightly. At the same time, we have felt that they might be offset by 
other considerations. If, for instance, we had clear and decisive evidence that 
territorial security were necessary to the health of the dealer system and would 
help dealers serve their customers more effectively, we would be inclined to 
disregard, or try to find ways of living with, the complicating factors we have 
mentioned. 

Over the years we have been without clear evidence to show whether or not—in 
the opinion of our dealers themselves—territorial security was in fact needed to 
preserve the health and effectiveness of the dealer system. We at Chrysler felt 
that under these circumstances it would be helpful to consult our dealers on this 
matter. Accordingly, in January of this year we undertook to survey our dealers 
concerning their feelings on territorial security to guide us in formulating the 
position we might take on legislation that might be proposed on the subject. 
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We instructed our fieldmen to contact our dealers in person, and to deliver to 
them the following letter: 

CHRYSLER CoRP., 
Detroit, Mich., January 12, 1959. 
To All Chrysler Motors Corporation Dealers: 

Chrysler Corp., expects that it may possibly be asked by legislative committees 
to express its position regarding ‘‘territorial security’’ for our dealers. We are, 
therefore, seeking your opinion on this subject with the enclosed questionnaire. 

We understand the term ‘territorial security’? to mean a syscem whereby, 
under the terms of his dealer agreement, a dealer agrees to sell cars and trucks 
only within a prescribed territory, and agrees to pay a substantial penalty (about 
5 percent of the factory retail price) to any other dealer of the same make in 
whose territory he may make a sale. Enforcement of the penalties would be 
handled by the factory, although no factory money would be involved. 

Chrysler’s position with regard to legislation permitting ‘“‘territorial security” 
has been that we would support the legislation if ‘‘territorial security”’ is the desire 
of the preponderant number of our dealers selling the preponderant number of 
our vehicles. Conversely, we would not want to support a bill if such a prepon- 
derance of our dealers were not in favor of “territorial security.” 

The purpose of the enclosed ballot is to find out the desires of our dealers in 
this matter. It is a secret ballot and it is not necessary for you to sign it or in 
any other way identify yourself in stating your opinion. 

It is essential, however, that you let us know what your position is, so that we 
can have the facts regarding the desires of our dealers on this subject. 

Sincerely, 
(Signed) C. L. Jacopson. 


It was emphasized to our fieldmen that they were not to express any opinion 
whatsoever on the subject and it was made clear to them that the dealer ballot 
was to be unsigned so that the survey would be an accurate reflection of our 
dealers’ true opinions on the subject. 

Following is the complete wording of the dealer questionnaire which was used: 


“CONFIDENTIAL ‘TERRITORIAL SECURITY’ SURVEY 


“2. What is the average number of new cars sold per year by your dealership 
during the past 3 years?________-- 

‘“‘ ‘Territorial security’ has been defined as a system whereby, under the 
terms of his dealer agreement, a dealer agrees to sell cars and trucks only 
within a prescribed territory, and agrees to pay a substantial penalty (about 
5 percent of the factory retail price) to any other dealer of the same make 
in whose territory he may make a sale. Enforcement of the penalties would 
would be handled by the factory, although no factory money would be 
involved. 

“4. Do you favor legislation permitting ‘territorial security’ as outlined above? 
vee.* tf No.” 

Sixty-five percent of all franchised dealers handling Chrysler Corp. cars in the 
United States mailed in their replies. Fifty-six percent of these dealers said they 
were opposed to territorial security, and 44 percent were in favor of it. When 
weighted by the number of cars sold by these dealers, the survey showed that 
dealers who sell 58 percent of our cars were opposed and 42 percent were in favor of 
territorial security. 

The majority of dealers selling between 150 and 250 cars a year were in favor 
of territorial security ; but the majority of dealers selling fewer than 150 cars a year 
or more than 250 a year were opposed to it. 

In other words, both small and large dealers gave a majority vote against 
territorial security, while the middle-sized dealers gave a majority vote for it. 

Dealers selling fewer than 50 cars a year voted 63 percent against territorial 
security ; in the 50-to-99 car-a-year group, 59 percent were opposed, and in the 100- 
to-149 group, 51 percent were opposed. 

In the middle-volume ranges, dealers voted 57 percent in favor of territorial 
security in the 150-to-199 car-a-year group; and 54 percent in favor in the 200 to 
249 group. 











174 AUTOMOBILE DEALERS TERRITORIAL LEGISLATION 

In the next higher volume range, 57 percent of the dealers in the 250-to-299 
group were opposed; in the 300-to-399 group, 50 percent were opposed; and in the 
400-to-499 group, 59 percent were opposed. 

Among the high-volume dealers, the 500-to-599 group were 58 percent opposed; 
the 600 to 799 were 63 percent opposed; and the 800 and over were 71 percent 
opposed. 

When the results were broken down according to the number of years dealers 
had spent in the business, it was found that a majority were opposed, regardless of 
the length of their experience. 

The results became more mixed when classified according to the population size 
of the sales area served by the dealers. Generally, in the high-population and the 
low-population sales areas, the majority of our dealers were opposed to territorial 
security, but in the middle-population sales areas they were in favor of it. 

In the sales areas of less than 5,000, our dealers were 78 percent opposed; in the 
5,000 to 10,000 population areas, they were 68 percent opposed; in the 10,000 to 
20,000 areas, they were 64 percent opposed; and in the 20,000 to 35,000 areas, 
they were 56 percent opposed. 

In the 35,000 to 50,000 areas, they were 52 percent in favor of territorial secur- 
ity; in the 50,000 to 75,000 areas, they were 57 percent in favor; in the 75,000 to 
125,000 areas they were 63 percent in favor; in the 125,000 to 250,000 areas, they 
were 65 percent in favor. 

In the 250,000 to 500,000 population areas, our dealers voted 50 percent in 
favor of territorial security, with 3 percent voting neutral on the matter. In 
areas of more than 500,000, our dealers were 66 percent opposed. 

On the basis of our survey, it would seem that there is still no clear-cut, pre- 
ponderant opinion for or against territorial security among our dealers. While 
it is true that a majority of them in our survey did express an opinion against 
territorial security, the margin of difference in the vote seems to indicate that 
dealer feeling is as mixed and divided on the subject as it was when Senator Mon- 
roney conducted a survey on the same matter 3 years ago. 

Before addressing ourselves to the individual bills, we would like to comment 
on one aspect of the bills taken as a whole. All four of the bills would permit 
some type of financial encouragement to assure the observance of territorial re- 
strictions, either by the payment of an “‘incentive”’ to dealers who sell cars in their 
assigned territories or by requiring dealers who sell outside their territories to 
pay a direct “penalty” to another dealer whose territory is infringed upon. 

We would like to suggest that although these two methods of financial en- 
couragement might require somewhat different controls, from the standpoint of 
the dealer there would be little or no difference in the net financial effect upon him. 
Under either arrangement, the necessary revenues for paying “incentives” or 
“penalties” would be part of the cost of the car to the dealer. 

Under a “penalty” arrangement, in every case where a dealer sold a car outside 
of his assigned sales territory, the real cost of the car would necessarily be in- 
creased by the amount of the penalty. 

Under an “‘incentive’’ arrangement, it seems clear that in order for a manu- 
facturer to be able to pay an award to a dealer who sells cars within his sales 
territory, the manufacturer would have to derive additional revenue from the 
sale of its cars to its dealers. The manufacturer could increase the wholesale 
price to all dealers by an amount sufficient to provide an adequate fund from 
which to pay dealers an incentive for the cars dealers sell within their sales locality, 
or the manufacturer could make a separate charge to all dealers of an amount to 
be placed in a designated reserve fund from which payment could be made to 
dealers who sell cars within their sales territories. 

In commenting on the individual bills, we would like to discuss 8. 2047 first 
and to point out a number of practical problems involved. 

Initial problems would arise in designating the geographical boundaries of 
sales territories. This would be a relatively simple matter in small communities 
where trading practices have developed along geographical lines. However, 
designating territorial boundaries in metropolitan areas—our largest markets— 
where demarcation lines might fall in the middle of a street, where suburbs 
gradually become part of the metropolitan area, and where population shifts 
take place with increasing rapidity, would present extremely complex problems. 
These problems could be expected to become more complex with the increasing 
trend toward suburban living and with the development of great contiguous 

opulation areas such as those that extend from Boston to Washington and from 
Milwaukee to South Bend. 
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Similar problems would arise in determining the place where the sale is made 
and relating the place of sale to the territorial boundaries. Where is a sale made? 
Where a prospect lives? Where he works? Where he signs the papers? Where 
the dealer or dealer’s salesman signs the papers? Where the customer takes 
delivery? Would it be the dealer’s responsibility to determine the addresses of 
prospective customers and to decide what price to quote on this basis? How 
would the validity of the purchaser’s stated address be verified? Who would be 
responsible for verifying it? The factory or the dealer? Would the manufacturer 
be required, or have the right, to take a dealer’s statement as final authority on 
this matter? 

How would sales to national companies employing a large fleet of vehicles for 
company use be dealt with? Would a sale of cars sold to leasing or renting 
companies which have many different locations require special treatment? Would 
a lease with an option to buy be considered a sale or a lease? How would it be 
determined that a retail sale actually was a bona fide sale? If a car were sold 
first to a customer inside the prescribed sales territory and then resold to a cus- 
tomer outside the territory within a 24-hour period, would the original sale 
determine whether the dealer was to receive payment or would the subsequent 
sale within such a short period be conclusive evidence that the original sale was 
not a bona fide sale? If a car were resold within a week, would this be a bona 
fide sale? Within a month? Within 2 months? 

Many other questions arise out of proposals to permit manufacturers to require 
specified services and maintain specified facilities, matters that the parties now 
handle by mutual agreement and we believe on a mutually satisfactory basis. 
Could the manufacturer compensate dealers in excess of their actual costs or in 
amounts less than those costs? Would there be any limit on the services and 
facilities that could be specified? Would the specified services and facilities be 
the same for all dealers? If the manufacturer considered chat the facility costs 
of a dealer in a particular location exceeded those of a dealer in another location, 
could the manufaccurer reflect this fact by compensating differently the two 
dealers even though such compensation was not on a proportionately equal basis? 
Who would police payments to see that they were for specified services and speci- 
fied facilities? 

In addition to the many practical difficulties listed above, we believe the bill 
does not sufficiently clarify the legality of a system of this kind. The bill would 
cut across many existing laws which are subject to varying interpretations. 
These would include the Sherman Act, the Clayton Act, the Federal Trade Com- 
mission Act, the Robinson-Patman Act, the Automobile Dealer Franchise Act 
and many State laws affecting the activities manufacturers and dealers may 
engage in. In addition, since the bill applies only to the automobile industry, 
it might be adjudged to be unconstitutional class legislation. It might take years 
of costly litigation to determine its constitutionality, precisely what the bill allows 
manufacturers and dealers to do, and how much its broad language conflicts with 
existing Federal and State laws. Thus, it would appear that before a system of 
territorial security could be established with any degree of certainty, it would be 
necessary to amend specifically the Federal laws with which possible conflict 
might exist and to make it clear that the bill is to take precedence over any 
existing State laws. 

Most of the questions we have raised in regard to S. 2047 apply also to 8. 2151, 
except that since S. 2151 makes no reference to a dealer’s facilities, the problems 
discussed in this connection would not be present. In addition, S. 2151 spe- 
cifically overrides the provisions of the Robinson-Patman Act although it does 
not make clear the status of the bill in relation to the other laws we have discussed. 

S. 2042 also leaves unclarified, although to a slightly lesser extent, many of the 
questions we have raised regarding S. 2047. 

Of the bills so far presented, S. 997 shows the greatest awareness of the many 
difficulties we have pointed out in our comments on the other bills. It has the 
legal advantage of applying to all ‘‘complex mechanical products’ and not spe- 
cifically to automobiles—it specifies a limit to the penalty for infringement of 
territorial restrictions—it gives the manufacturer the power to enforce compliance 
with territorial restrictions by terminating dealer agreements, if such action were 
necessary, and in other ways it permits the manufacturer to establish definite 
procedures and policies. The bill removes conflict with existing antitrust laws 
and with the Automobile Dealer Franchise Act and clearly states that it is to 
override any State laws that may be in conflict with it. However, in spite of 
the greater clarification contained in 8. 997, it still is subject to most of the com- 
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plications and administrative difficulties we have discussed in connection with the 
other bills. 

We respect the opinions of those who believe there is a need for legislation per- 
mitting the reestablishment of a system of territorial security. However, we do 
not believe the considerations in favor of such a system would outweigh its possible 
complicating and restricting effects upon the present system of automobile 
distribution. i 

In the absence either of conclusive reasons for the proposed legislation you are 
now considering, or of an overwhelming expression of need for it on the part of 
our own dealers, we feel we cannot give these bills our endorsement. 

We hope our statement is useful to you in your deliberations. 





STATEMENT OF WILLIAM T. GossEeTT, VicE PRESIDENT AND GENERAL COUNSEL, 
Forp Motor Co. 


This statement is submitted in response to Senator Monroney’s invitation with 
respect to four bills concerning territory security, now before the Subcommittee 
on Automobile Marketing Practices. These bills are 8. 2151, introduced by Sena- 
tor Monroney, 8. 2047, introduced by Senator Hruska, 8. 2042, introduced by 
Senator Schoeppel, and 8. 997, introduced by Senator Langer. 

We are not opposed to the principle of territory security for the dealers of our 
products and others similarly situated. A year ago, when I appeared on behalf of 
our company before the Senate Interstate and Foreign Commerce Committee to 
discuss the provisions of Senate bill 3865, the proposed territory security bill 
introduced by Senator Potter, and identical with S. 2047, now before this subcom- 
mittee, I said: 

“In the event * * * of enactment of legislation so phrased as to permit auto- 
mobile manufacturers to establish, without substantial legal risks, plans designed 
to afford territory security by curbing cross-selling, our company would take ap- 
propriate action under the statute. We would endeavor to devise and put into 
effect, along with other manufacturers, a sound program to that end if a substan- 
tial majority of our dealers desired us to do so. We would not regard as sound, 
however, any system that could not be enforced or administered satisfactorily or 
that would require that we absorb the costs (other than administrative costs) 
or increase the prices of our products.”’ 

Our position has not changed. The purpose of this statement is to discuss the 
legislative proposals now before the subcommittee to the end that the broad 
implications of the proposals may be understood before legislative action is taken. 

The basic considerations, as we see them, are three: (1) the wisdom of making 
it possible for manufacturers and dealers to attempt to provide territory security 
for the dealers; (2) the method of achieving the result desired; and (3) the legal 
tests that any legislation should meet if it is to achieve its purpose, 

Much of what I said on behalf of our company last year was Cévoted to an effort 
to throw light on the question of whether or not territory security is in the best 
interests of the dealers, the manufacturers, and the public. I pointed out that 
there is no unanimity of opinion, even among automibile dealers, as to the wisdom 
of attempting to provide some form of territory security; that many dealers regard 
a certain amount of cross selling to be a basie right of dealers in some cireum- 
stances, and to be desirable and conducive to alert, vigorous marketing; and that, 
indeed, some dealers believe that if cross selling were curbed, they would be less 
successful and might even be forced to close their doors. 

On the other hand, many dealers believe that the unrestricted cross selling 
engaged in by some dealers is irresponsible and threatens the stability and effective- 
ness of the franchised dealer system of distribution; and that unless reasonably 
restricted, such cross selling may render franchised automobile dealerships un- 
profitable and unattractive. It is their view that if irresponsible cross selling does 
not destroy the franchised dealer system, it will at least diseourage dealers and 
potential dealers from maintaining or acquiring the facilities necessary to provide 
the service that the public deserves. 

In my statement of last year (pp. 19-22), I referred to a survey of our dealers 
that had been made at our request to determine their attitude toward territory 
security. That survey disclosed that 64 percent of our dealers did not favor any 
plan to minimize cross selling if Federal legislation were involved, but if such 
legislation were not involved, about the same number (65 percent) would favor 
some appropriate plan. 
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I understand that the National Automobile Dealers Association recently took 
a poll of its members in an effort to determine their views on this subject. The 
question put to the dealers, however, was not whether they favored legislation 
that would permit rewards by the manufacturers to dealers for in-territory sales, 
or penalties payable by infringing dealers to other dealers for out-of-territory sales. 
Instead, this question was put to them: 

“Are you for, or against, the following permissive legislation: Legislation which 
would permit an automobile manufacturer (if he and his dealers so desire) to 
include a standard provision in his franchise agreements which would increase the 
dealer’s incentive to concentrate his sales and service efforts in his factory-assigned 
area of responsibility?” 

In spite of the blandly inviting nature of the question, only about one-half of 
the dealers responded at all to the questionnaire sent to them, Of this one-half, 
about two-thirds were in favor of the legislation described in the questionnaire. 
Thus, it would appear that only about one-third of the dealer-members of the 
NADA were sufficiently interested in the legislation to respond in favor of it. 
Since the NADA members comprise only slightly more than one-half of all 
franchised new-car dealers, this means that only about one-sixth of all franchised 
dealers have indicated that they favor even the type of legislation about which 
they were queried. The fact that there appears to be no greater dealer support 
than this for legislation that would permit plans for territory security suggests 
to us that, from the point of view of the dealers, there is a substantial question 
as to its wisdom and desirability. 

In my statement of last year, I also discussed briefly (pp. 14-15) some of the 
probable consequences to the public of the adoption in our industry of effective 
plans for territory security. I pointed out that any such plan inevitably would 
have the effect of restricting the choice of the customer, because the dealer would 
not trade as favorably with a customer residing in another dealer’s territory. 
This would be true regardless of whether the plan in effect provided for rewards 
by the manufacturers to the dealers for interritory sales, or for penalties payable 
by one dealer to another. 

“Since much cross selling among dealers actually represents cross buying by 
customers, the tendency of any territory security plan is to limit cross buying by 
customers—in other words, shopping around and buying from someone other than 
the nearest dealer. Moreover, any such plan not only would tend to restrict the 
freedom of choice of the buyer, but would limit sales opportunities for the dealers, 
And any unreasonable limitation on sales opportunities by dealers would have 4 
tendency, we think, to decelerate the sales volume of the industry, which in turn 
might have the effect of increasing costs or reducing profits of the industry, or 
both. An offsetting factory, of course, would be the continued existence of un- 
restrained competition among dealers of different, but competing, makes of 
vehicles. 

On the other hand, it is arguable that if dealers are to invest large sums in 
facilities and establish service organizations adequate to meet the needs of the 
public, they are entitled to reasonable protection against irresponsible and de- 
structive cross selling. We believe that such protection would be in the long- 
term interests of the manufacturer. No manufacturer can expect to prosper un- 
less its dealers prosper and in the process serve the public well. In most sales 
agreements the dealer is required to meet standards imposed by the manufacturer 
in the development of the dealer’s area of responsibility. It is argued that if the 
standards are to be fair and are to be enforced, the dealer must have an oppor- 
tunity to do an orderly job of selling and providing service for his customers. 
If he is harassed by sharp selling practices on the part of other dealers in the same 
products, he may experience difficulty in fulfilling his obligations under the sales 
agreement. Conversely, if he has reasonable protection he should be held to 
stricter accountability for sales and service in his area of responsibility. 

Assuming, then, the wisdom of enacting lezislation that would permit the 
adoption of some plan or plans for territory security, the next question is, What 
type of plan should be permitted? There would appear to be available at least 
two types of plan, or possibly a plan that would embody the features of both. 
The two types are, first, a plan of payments, discounts, or allowances to be made 
by the manufacturers to dealers who sell to customers within their own areas of 
responsibility. This is the type of plan envisaged by the bills of Senator Mon- 
roney (8. 2151) and Senator Hruska (S. 2047). The other type would permit 
manufacturers to sell vehicles. to dealers on condition that, if the dealers sell 
vehicles to out-of-territory customers, the selling dealers would pay penalties or 
service commissions to the dealers in whose territories the customers reside. 
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Senator Schoeppel’s bill (S. 2042) and Senator Langer’s bill (S. 997) would permit 
the adoption of this kind of a plan. 

In view of the complexities of our business and the ever-changing nature of our 
population patterns and buying habits, either one or a combination of these plans 
manifestly would pose many administrative problems. I enumerated some of 
them last year (pp. 15-16 of my statement). They included the difficulties 
inherent in drawing initially, and then adjusting from time to time, precise lines 
demarking dealers’ sales territories; the problems involved in creating and adjust- 
ing the necessary exceptions; and the burdens and risks entailed in policing sales, 
registrations, and residences of buyers, and settling disputes among dealers. I 
also discussed briefly (pp. 17-18) our own unsatisfactory experience in attempting 
to administer the service commission provisions in our sales agreements from 1938 
until World War II. Under those provisions, if a dealer sold a vehicle to a buyer 
in another dealer’s territory, the selling dealer was required to pay a service com- 
mission to the other dealer. I also predicted (p. 23) that any effective system of 
territory security, if installed and enforced pursuant to appropriate legislation, 
probably would become unpopular even among those dealers who now espouse it. 

In view of our past experience and the numerous administrative problems 
that are unavoidable under any system of territory security, it seems to us that 
any enabling legislation that may be enacted by the Congress should permit wide 
flexibility in the adoption and alteration of plans from time to time. This would 
be necessary ia order to make them administratively feasible. For example, any 
legislation should permit exemptions to be made with respect to fleet sales, sales 
of dealer demonstrators, sales to governmental agencies, sales to persons who 
might be away from their residences for protracted periods, and a host of others. 
The Monroney and Hruska bills fail to make provision for any such exceptions, 

Another and more basi¢ substantive weakness of these two bills is the fact 
that any system of territory security adopted pursuant to them would put a 

remium on false registration and false residence data. The Monroney and 

ruska bills contemplate the establishment of a system of ‘“‘compensation”’ 
payments or additional discounts, rebates, or allowances to be made by the 
manufacturers to dealers for sales of vehicles within the dealers’ areas of sales 
responsibility. Thus, the entire administration, policing, and obligation to make 
payments would rest upon the manufacturers under these bills. Since the manu- 
facturers could not feasibly establish adequate policing facilities, presumably 
they would make the payments at their risk. 

The basic purpose of the proposed legislation would be to protect dealers 
against unrestricted cross selling. This could be most effectively accomplished, 
we think, by imposing a reasonable restraint upon the cross-selling dealer. The 
Schoeppel and Langer bills contemplate the establishment of systems whereby 
penalty or service commission payments would be made between dealers, the 
infringing dealers paying to the infringed dealers a certain amount for each vehicle 
sold by the infringing dealers into the territory of the infringed dealers. 

Such systems would provide built-in self-policing features. The dealer into 
whose territory the sale was made would have a real interest in detecting the sale 
and seeking reimbursement from the infringing dealer. On the other hand, under 
the Monroney and Hruska plans, the dealer into whose territory another dealer 
sold a vehicle presumably would have less interest in assuring that the manu- 
facturer did not make a bonus payment to the selling dealer. Indeed, he might 
not even know of the infringing sale unless the manufacturer inquired about it, 
and this could not be done in a sufficient number of cases to avoid injustice. The 
selling dealer would have an incentive to submit claims for payment that upon 
close scrutiny might not prove to be well founded. And while most dealers would 
not willingly file false claims, no plan would be effective unless it could be admin- 
istered satisfactorily, and we are convinced that the bonus type of plan could not 
be. 

Although the type of plan contemplated by the Schoeppel and Langer bills 
would pose the many administrative problems of the character encountered by 
our company in connection with its service commission clauses before World War 
II, the type of plan contemplated by the Monroney and Hruska bills would impose 
great additional administrative burdens and risks on the manufacturers. The 
manufacturers haye neither the personnel, nor the information or means of obtain- 
ing it, with which adequately to police hundreds of thousands of sales and verify 
the actual purchasers and their true residences. Yet, the manufacturers would 
be required to pay many millions of dollars to dealers each year, and bear the 
cost of making erroneous payments because of the inadequacy or invalidity of 
the data upon which the decisions were made. It is unlikely, therefore, that any 
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plan for territory security would be adopted if either the Monroney or Hruska 
bill were enacted. 

Turning now to the legal considerations involved in the proposed legislation, 
is is obvious that unless any law that might be enacted provided sufficient 
certainty and freedom from risk to both the manufacturers and the dealers, 
no plan would be adopted pursuant to it. Therefore, if the Congress is disposed 
to enact enabling legislation, that legislation should be clear, precise, and explicit. 
It should permit flexibility, and it should amend expressly and precisely all of 
the Federal antitrust laws that otherwise might prohibit the adoption of any 
plan or plans envisaged by the legislation. 

Finally, any enabling legislation should deal with the problems created by the 
existence of antitrust laws in the various States. This is not a frivolous sug- 
gestion because Ford Motor Co. now is, and has been for many years, under 
an injunction in the State of Texas not to reinstate or employ any service com- 
mission provisions such as those we had in our sales agreements until 1953. 
That injunction was obtained in a suit against us by the State of Texas, seeking 
to enforce its own antitrust laws. 

I shall deal first with Senator Hruska’s bill (S. 2047). His bill is the same as 
the Potter bill, which was under consideration at the hearings held about this 
time last year. In my statement of last year, I devoted several pages (pp. 4—6; 
11-14) to the inadequacies of its language and the incompleteness of its pro- 
visions. Briefly stated, its language is so ambiguous, and its provisions ure so 
inadequate with respect to amendment of the Federal antitrust laws and its 
failure to deal with State legislation, that our company, at least, would make 
no attempt to devise and install a territory security plan under its provisions if 
it were enacted into law. 

Senator Monroney’s bill (8. 2151) is subject to many of the same objections. 
In the first place, it purports to amend only the Robinson-Patman Act, although 
its provisions would seem clearly to require amendment of the Sherman Act 
(sec. 1). In addition, the Clayton Act, the Federal TradejCommission Act, and 
the Automobile Dealer Franchise Act ought to be amended expressly if any 
plans are to be installec without risk to the manufacturers and the dealers. In 
addition, Senator Monroney’s bill makes no attempt to negate the applicability 
of the various State antitrust !aws now in force. Thus, any plan instituted 
pursuant to it might be held to contravene such laws. 

Another serious deficiency in the Monroney bill lies in the ambiguity of its 
language and in the incompleteness of the provisions made in section 2 of the bill. 
The bill would purport to permit the manufacturer to agree to give ‘‘an additional 
discount, rebate or allowance to the dealer on any automobile sold by him to a 
purchaser who resides in * * * {his} * * * area of responsibility, * * *.”’ 
Since the bill, if enacted into law, presumably would permit certain things to be 
done by the manufacturers that otherwise would be prohibited by the general 
provisions of the antitrust laws, the words “additional discount, rebate or allow- 
ance’”’ would be words not only of permission, but of limitation. As a result, the 
question would arise as to the method to be employed by the manufacturer in 
attaining the objectives of the legislation. 

For example, would the manufacturer be acting within the authority of the 
legislation by adopting a plan that would increase the prices of its products to 
its dealers by decreasing established discounts (leaving unchanged the dealers’ 
suggested retail prices) and then rebating the amount of the price increase to the 
dealer as an “additional discount, rebate, or allowance’ whenever he makes a 
sale within his territory? If this could not be done, the manufacturers or the 
vehicle buyers would have to absorb the entire costs of the additional discounts, 
rebates, or allowances. This would render any plan adopted pursuant to the 
legislation completely unacceptable to Ford Motor Co. 

The bill introduced by Senator Schoeppel (8. 2042) would permit reinstatement 
in automobile sales agreements of the types of service commission provisions that 
most of the manufacturers employed prior to World WarII. But 8S. 2042 employs 
language of such vagueness and generality that neither the manufacturers nor 
the dealers could institute systems of infringement payments under its authority, 
without the risk of successful legal challenge. Thus, subsection 3 of section 2 of 
Senator Schoeppel’s bill would require that “fair and equitable methods or 
procedures are established for insuring that infringement payments are made 
promptly.’”’ The question immediately arises, ‘‘fair and equitable’ as to whom, 
the infringing dealer, or the infringed dealer, or both? And, who is to make the 
determination as to whether the methods or procedures are ‘“‘fair and equitable’? 
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Manifestly, if these questions are to be left to determination by courts or juries 
upon suits by dealers who feel aggrieved and wish to challenge the methods or 
procedures, neither the manufacturers nor the dealers would be secure from legal 
risks under any plan established pursuant to the bill. The same objection applies 
to the use later in subsection 3 of the words ‘fair and equitable determination 
of any dispute between dealers or between a dealer and the manufacturer as to 
where a sale is made, where a purchaser resides or is located, or any other issue 
arising between or among them relating to territory security under this Act’’. 

The only bill of the four now before this subcommittee that meets substantially 
all of the legal tests that I have been discussing is Senator Langer’s bill (S. 997). 
Our only suggestion is that it be made even more clear that the bill applies only 
to new products and could not be construed as applying to used products. 

Senator Langer’s bill has the additional virtue of not confining its applicability 
and therefore its amendatory effect on the antitrust laws, solely to the automotive 
industry. Thus, it does not constitute special legislation designed to relieve 
automobile and truck dealers alone of the consequences of their excessive cross- 
selling. Instead, it would apply to all complex mechanical products, which are 
defined as including all power-operated vehicles, machinery, equipment, and 
appliances. Accordingly, it would encompass tractors, farm equipment, home 
appliances, and power-driven machinery of all kinds—in other words, all products 
sold through franchised dealer systems where service is an important element 
and where dealers’ investments may need protection from unrestricted cross- 
selling. 

At Ford Motor Co. we have a deep interest in the success and quality of our 
dealers. We are convinced that the franchised dealer system is the best yet 
devised to accomplish the distribution and service of automotive vehicles at costs 
low enough to enable the vast majority of Americans to buy and maintain them. 
Should adequate legislation be enacted, and should a substantial majority of our 
dealers desire us to do so, we shall endeavor, along with the other manufacturers, 
to devise and put into effect a workable and sound system of territory security. 
We would not regard as sound, however, any program that would involve sub- 
stantial legal risks, that would entail undue administrative burdens, or that would 
result in substantial increases in the costs or prices of our products. 


AMERICAN Motors Corp., 
Detroit, Mich., June 22, 1959. 
Senator A. 8. Monroney, 
Chairman, Committee on Interstale und Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear SEANTOR Monroney: I have your letter inquiring as to our position on 
the proposed legislation which will be the subject of hearings by the Subcommittee 
of Automobile Marketing Practices of the Senate Interstate and Foreign Commerce 
Committee on June 22 and 23. 

The matter of territorial security in the distribution-of automotive products is 
one to which we have given much thought. Since it involves an area of basic 
policy which affects American Motors dealers, as well as us as a company, we feel 
that we should have the benefit of our dealers’ reactions before taking a position 
as a company. 

In line with this, we have discussed the matter on two occasions with our 
dealer advisory board in an effort to determine the attitude of the majority of 
our dealer group. These discussions have resulted only in our conclusion that there 
is such a degree of divided opinion among American Motors dealers that it would 
be nearly impossible to determine what the attitude of the majority is. 

We feel that, until this can be better clarified, we should not take any position 
as a company, either for or against the proposed legislation. 

Thank you for the opportunity to express our thoughts on this matter. 

Sincerely yours, 
Grorce Romney. 





SraTEMENT oF Haroitp E. Cuurcui.tt, PRESIDENT, STUDEBAKER-PACKARD Corp. 


Senate bills 997, 2042, 2047, and 2151 now under consideration by your com- 
mittee are opposed by Studebaker-Packard Corp. for the same reasons, among 
others, as were set forth in our statement to Hon. Charles E. Potter dated June 
24, 1958, and incorporated in the report of the Committee on Interstate and 
Foreign Commerce concerning Senate bill 3865. 











AUTOMOBILE DEALERS TERRITORIAL LEGISLATION 1S] 


A return to the use of territorial security provisions in automobile dealer 
franchises would, among other things, have a harmful effect upon independent 
automobile companies such as Studebaker-Packard Corp., because of the high 
costs involved in establishing and administering a territorial security system of 
penalties. We believe these additional costs are unwarranted, and the reduced 
competition which would result among dealers could only mean an increase in 
retail prices to automobile purchasers and an inordinately heavy financial burden 
upon the smaller automobile manufacturers. 

We wish to reaffirm our belief in free competition among automobile manu- 
facturers and among automobile dealers. Studebaker-Packard dealers as a group 
report a higher net profit per car sold than all other dealers as a group according 
to available statistics, and we do not see that either the public or our vast dealer 
body will benefit from the proposed territorial security legislation. An especially 
serious problem would be presented to us as an independent automobile manu- 
facturer by the enactment of such legislation, because many of our dealers also 
hold a franchise from one of the Big Three manufacturers. It would be prac- 
tically unworkable for us to establish the area of responsibility of our dualed 
dealers in terms different from the territories defined by the Big Three for their 
dealers resulting in a restriction upon our own freedom to act in the best interests 
of our dealers and their customers. 

Even though the proposed legislation is permissive rather than mandatory, 
the adoption of such legislation would result in increased pressure upon us to 
follow the pattern of our large competitors, although we can see no benefits from 
it. The reaction of dealers polled as to these bills indicates a strong minority in 
opposition to any legislation. 

We urge you not to enact legislation which would further complicate the 
operations of ind«pendent automobile manufacturers. 





STATEMENT OF FE. J. STEPHANI, NICKEY CHEVROLET, Curcaao, ILL. 


I am Ed Stephani, president of Nickey Chevrolet in Chicago, one of the largest 
Chevrolet dealerships in the world, with an expected volume of business for 1959 
of over $20 million and still growing at a very satisfactory rate. We employ 
about 200 persons. Our credit is good. We make money. Iam 49 years of age 
and have been a Chevrolet dealer 29 years, and active head of the business since 
1940 including over 3 years in the U.S. Navy. 

Operating in a large metropolitan area we should not expect to be much affected 
by the legislation suggested by the bills here under consideration but because it 
conflicts with our ideas of the proper relationship between manufacturer and dealer 
we are opposed. We are opposed also because of the waste of effort involved in 
operating under such conditions as we can envision under the climate created by 
the bills and the reduction of competition which we believe to be one of the indis- 
pensable ingredients of progress. I am opposed to the introduction, consideration, 
or passage of such legislation and intend to fight it in committee in Congress, in 
the public press, on radio, and in the courts if necessary. There is indeed a 
condition in the automobile retailing business which deserves study and correction 
but it is not in the field of competition at the dealer level. Of that there is a great 
plenty and that is as it should be. The key to the problems, in my opinion, can 
be found in the peculiarities of the system of retailing and the peculiar relationship 
of dealer to manufacturer. These should be exhaustively studied before a solution 
is sought through the introduction of still further peculiarities. 

By reference to a ‘‘franchise’”’ I presume reference is made to a so-called “‘selling 
agreement” in the case of Chevrolet which is not an agreement in fact but a docu- 
ment presented by the manufacturer to a dealer which he is expected to sign 
before he can identify himself as an authorized dealer and purchase merchandise 
from the manufacturer. These documents surrender, on the part of dealer, nearly 
all usual business privileges. In effect he places himself in the loving hands of his 
supplier, ‘“‘agrees’’ to have no secrets from him, to obey his commands and rely 
upon his judgment and pleasure. 

I do not want the manufacturer, in addition, to be specifically exempt from 
restrictions of law and permitted to delineate, within the United States, our 
market area or permitted to punish or charge me for violations of such “agree- 
ment’’ nor “reward’”’ me for something we now do in self-interest. Such regula- 
tion of trade would inevitably increase the cost of doing business by creating 
frictions and adding administrative expense at dealer and factory level which 
must be paid for by someone, customer, dealer, manufacturers, shareholder, tax- 
paver, or all. 
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I again most respectfully submit that unnecessary legislation such as this under 
consideration be denied and the attention of the Senate and NADA be turned to 
the aforementioned ‘‘selling agreements’’ as the key to the situation sought to be 
relieved. 

My company has been for years an active, supporting member of NADA but 
is no longer due to the fact that, in our opinion, it did not properly consider the 
views of its members and we did not wish it, therefore, to speak for us. Its board 
of directors is subject to criticism on the grounds of self-perpetuation under bylaws 
which in the opinion of many should be changed. A poll of dealers not NADA 
members would reveal many opponents of the organization as it is now consti- 
tuted and operated and it cannot be presumed to speak for the entire automotive 
retailing business. It would be interesting to know how many passenger cars 
and trucks are sold by members “‘voting’’ for “territory security’ or ‘closed 
territory.’’ If other dealers are able to lure their customers away they had better 
try to discover the reasons their customers are not willing to pay them a price 
they are presumably willing to pay the competing dealer. 

In my opinion were NADA to carefully and thoroughly study the problems 
within the industry as an organization wherein members may effectively express 
their views it would find other means to help eliminate undesirable conditions than 
to seek relief in Congress at the expense of the consumer through ‘‘permissive 
legislation’ paving a way for a cartel system of marketing. 
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AMERICAN Farm BureEAvu FEDERATION, 
Washington, D.C., June 25, 1959. 

Re territorial security for automobile dealers 8. 997, 2042, 2047, 2151 

Hon. A. S. MrkE MONRONEY, 

Chairman, Special Subcommittee on Automobile Marketing Practices, Senate Com- 
mittee on Interstate and Foreign Commerce, Senate Office Building, Wash- 
ington, D.C. 

Dear SENATOR Monroney: We regret that we did not learn of the hearings on 
the above-indicated bills in time to present Farm Bureau’s views on the issue to 
the subcommittee. We are advised, however, that the hearing record is still 
open; and will therefore appreciate the inclusion of this letter in the record. 

For many years the voting delegates of the member State Farm Bureaus have 
reaffirmed at our annual meetings their strong opposition to any amendment of 
antitrust statutes to permit the establishment of exclusive sales territories by 
agreement between manufacturers and dealers. 

The above bills do not, of course, authorize agreements prohibiting dealers 
from selling outside designated areas, but accomplish much the same purpose by 
establishing penalties if they do so, or incentives on sales within their designated 
areas. 

A compelling defense of our private competitive enterprise system is that 
competition requires concerns engaged in production and commerce to pass on 
to the consumer any savings made by increased efficiency. This defense can be 
destroyed by the enactment of various schemes designed to avoid or curtail 
competitive pressures. 

The concept that competition is a big factor in the vitality and effectiveness 
of our economy is a peculiarly American concept—less cherished in most other 
capitalistic societies. In many capitalistic societies much of the national effort 
is wasted in the development and operation of protective devices and arrangements 
to avoid competitive pressures. 

This factor is so well summarized in a recent book analyzing the French eco- 
nomic situation that we would like to take the liberty of quoting a paragraph 
therefrom. The book is ‘‘France Against Herself.’”’. The author is Herbert 
Luethy, the eminent Swiss historian and political commentator. 

“Half a century of deliberate and systematic action by Parliament and the 
trade associations have served to eliminate all these normal connections and 
mechanisms, though the full extent and implications of what was being done was 
never examined. The apparent chaos is the result of the organization of the most 
complete conceivable defense against any risk, disturbance, or necessity for 
adaptation. 

“Tn the preponderance of the administrative function over that of the entre- 
preneur, of group solidarity over the principle of competition, of tradition over 
initiative, and in the loyalty to established routine and the respect for all situa- 
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‘tions acquises regarded as positions of licensed privilege, the way of life of an 
ancient state has survived in that of contemporary France. 

“From top to bottom this national economy has got into such a state of con- 
gealment, and has grown so used to it, that, though everyone complains about it 
in general, in every concrete instance the phalanx of those involved immediately 
closes its ranks to protect its situations acquieses from the slightest disturbing in- 
novation. It has indeed so nearly approached a situation in which all existing 
situations have been transformed into permanent rights, privileges and sources of 
revenue that all risks have been practically eliminated and bankruptcies practi- 
cally never occur. 

‘‘But all progress has also been eliminated.” 

Your consideration of this point of view with respect to the proposals incorpo- 
rated in the above indicated bills will be appreciated. 

Very sincerely, 
: Mart TRriGGs, 
Assistant Legislative Director. 


Ricart Forp, INc., 


Canal Winchester, Ohio, June 10, 1959. 
Senator ANDREW F. ScHOEPPEL, 


House of Representatives, Washington, D.C. 


Dear Senator: Relative to your bill S. 2042 introduced by you and all bills 
previously introduced pertaining to territory security, I hereby wish to state my 
views and objections on the subject: 

1. The dealer would be at the mercy of the manufacturer and the Government. 

2. A small area dealer or small community dealer who has a large operation 
now with a large investment would be cut from say, 60 to 70 new car deals per 
month to 4 or 5 car deals per month. 

3. Instead of employing a large sales force and service force all he would need 
would be himself as a salesman and one mechanic to take care of service and parts. 
Instead of a large modern building, all he would need is a one-car showroom and 
a stall for his mechanic. 

4. I believe it would also tend to hurt the public in a financial way, because, 
the dealers would hold at a higher profit per car to offset the fewer numbers of 
cars he would sell. 

5. I believe it is up to the manufacturer to weed out the dealers who do not 
take care of their customers or do false advertising without the Government 
making a law penalizing a dealer who makes competition which is a part of the 
American way of life. 

Sincerely, 


Pau. F. Ricart. 


PARRISH CHEVROLET Co., 
Liberty, Mo., June 19, 1959. 
Re Senate bills S. 997, S. 2042, S. 2047, and S. 2151 
Senator MoNRONEY, 


Chairman, U.S. Senate Committee on Interstate and Foreign Commerce, 
Washington, D.C. 


HoNORABLE CHAIRMAN: In reference to the above Senate bills, I am attempting 
in my feeble way to explain the position of the average motorcar dealer. 

I am unalterably opposed to any such practices as is encompassed in these bills. 
The fundamental principle of free competition is endangered by these bills and 
what they seek to do. That is my first reason. 

Secondly, while these bills, it seems to me, seek to cleverly make it appear 
that the customer may benefit from the enactment of these, it is more plausible 
for me to believe that the customer will, in fact, suffer. For example, a customer 
does not choose, for some personal reason, to do business with his local dealer 
and would go to a nearby dealer, Of any deal that this dealer makes, he must 
take into consideration he is going to have to subsidize the local dealer where the 
customer resides. To earn that subsidy, the local dealer hasn’t had to du one 
thing, and the customer has been penalized without any reason. I think one 
thing a lot of people are overlooking is the fact that automobile customers in 
this day and age, do a lot of what we call ‘‘cross-buying.’’ By ‘‘cross-buying,”’ 
we mean customers who like to go to various dealerships and shop for new cars. 
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We have found that a very large percentage of new car buyers like and enjoy 
following this practice and if any of these bills are passed it certainly will take 
the privilege of being able to do this, away from the car buying public and I cer- 
tainly would not be for any bill that would restrict the public from buying any 
commodity where they choose. 

Third, these bills, if enacted in final form, would prohibit any dealer from going 
to any other town and selling a car to any of his relatives because it would be out 
of his territory. What procedure or practice would warrant the making of such a 
bill as would prohibit that is beyond me. 

In the fourth place, I, like most automobile dealers, have built up a business 
trying the best way I could to give the most service for least money, and when 
such featherbedding practices are started as would give me subsidy for simply 
being a dealer, I take it that it is a long step toward a form of government that 
the average American does not want in this country. I appreciate that there are 
a great many demands from different segments of the population, but I still 
believe the average American wants to earn his own way under a free, competitive 
system, and this leads me to my last point. 

Right or wrong, manufacturers have a great deal to say over our practices. | 
believe that this bill would encourage or increase the hold that they have over the 
average dealer. They could limit my territory so tightly that I would not be able 
to expand my business and I do not believe American tradition would have any 
bills passed to limit the growth of small businesses. If this had been true in the 
past, there would not be any General Motors or Ford Motor companies or large 
corporations, today. 

I believe, if it were possible for this committee to take a poll of the car buying 
public and inform them of these bills, that they would not be able to buy a car 
from any dealer other than his local dealer, without being penalized, monetarywise, 
they would find these people would be almost 100 percent against any legislation 
to this effect. 

I cannot too strongly urge my objection, and the objection of all the dealers | 
have talked with, about this matter, and I trust that they will be as anxious to 
indicate to you and to this committee the feeling of the average car dealer in the 
United States. 

I would urge this committee to poll the dealers. I trust the committee does 
understand, that while the NADA favored this plan, probably not over 50 percent 
of the dealers belong to NADA, and you of course know the number of dealers 
who withdrew from this association when they were sponsoring the same type of 
bills the last time. 

I am of the opinion that the American form of government certainly is not 
based on telling the public they can make purchases from their local dealer or 
merchant or be penalized if they buy elsewhere. 

Kindest personal regards, 

Yours very truly, 
CLAUDE PARRISH, Owner. 


(The comments from the Government agencies follow: ) 


DEPARTMENT OF AGRICULTURE, 
Washington, D.C., April 10, 1959. 
Hon. WarREN G. MAGNUSON, 
Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

Dear SENATOR MaGnuson: Your letter of February 12 asked for comments on 
S. 997, a bill to clarify the law and express the intent of the Congress with reference 
to the distribution and sale of complex mechanical products through small business 
and other independent concerns, and for other purposes. 

This bill, if enacted, would permit franchised dealers selling ‘‘complex mechani- 
cal products” (all power-operated vehicles, machinery, equipment, and appli- 
ances) to enter into exclusive contracts with manufacturers for sales within a 
specified geographical area. The bill would require that any infringing dealer 
be penalized as much as 5 percent of the manufacturer’s suggested retail price for 
sales made within the area of responsibility of another dealer. 

The Department of Agriculture opposes the enactment of this bill. 

From the viewpoint of the farmer, the net result of the bill would be to reduce 
competition and raise the prices paid by farmers for trucks, automobiles, tractors, 
and farm machinery, as well as bohesbold appliances. The price-cost squeeze in 
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agriculture is intense. It would not be in the public interest to enact this pro- 
posal which would raise costs further. 
The Bureau of the Budget advises that there is no objection to the submission 
of this report. 
Sincerely yours, 
True D. Morss, Acting Secretary. 





DEPARTMENT OF THE ARMY, 
Washington, D.C., May 8, 1959. 
Hon. WarrREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


Dear Mr. CuatrMan: Reference is made to your request to the Secretary of 
Defense for the views of the Department of Defense with respect to 8S. 997, 86th 
Congress, a bill to clarify the law and express the intent of the Congress with 
reference to the distribution and sale of complex mechanical products through 
small business and other independent concerns, and for other purposes. The 
Secretary of Defense has delegated to the Department of the Army the respon- 
sibility for expressing the views of the Department of Defense thereon. 

The purpose of the bill is to clarify existing law and declare certain rights of 
manufacturers, distributors, and dealers who distribute complex mechanical prod- 
ucts pursuant to franchise in transactions involving or affecting commerce. 
Section 4 of the bill provides among other things that it is lawful for a manufac- 
turer to enter into a franchise agreement with a dealer setting forth the dealer’s 
geographical area of responsibility, and that if a dealer goes out of his assigned 
geographical area to make a sale, he may be required to pay to dealers whose 
areas Of responsibility have been invaded such amounts as may be provided in 
the contract or other condition of sale. The bill contains other provisions intended 
to insure the sanctity of such allocations of territory to franchised dealers. 

Proviso (C) set forth on page 7 of the bill specifically provides that it shall not 
apply when the sale is to the Federal or a State Government or any instrumentality 
thereof. 

The Department of the Army on behalf of the Department of Defense is 
opposed to the above-mentioned bill because the bill might have the effect of 
discouraging competition among qualified sources of supply on sales to the 
Department of Defense by reason of the geographical limitations of their 
franchises. While proviso (C) is intended to make the clarifying and saving 
provisions of the bill inapplicable to the geographical restrictive franchise pro- 
visions with respect to sales to the Department of Defense, it is doubtful whether 
the proviso would actually serve to eliminate the harmful restrictions on sources 
of supply for Defense procurement. Encouragement for such restrictive franchise 


‘dealings as are covered by the bill are bound to have an undesirable and limiting 


influence on competition among prospective sources of supply and on the freedom 
which the Department of Defense and other Government agencies should and 
must have to perform their governmental functions. In short, we believe that 
the discouragement of competition among franchised dealers with respect to their 
business with the public will also serve to discourage them from engaging in 
competitive practices in connection with sales to governmental agencies, not- 
withstanding proviso (C). In addition, the sanctions sought to be imposed by 
the bill would apply to subcontractors and suppliers who do not make sales to 
the United States and it therefore would limit the ability of military prime 
contractors to buy needed supplies and services on anything resembling a com- 
petitive basis. For these reasons, we are opposed to the bill. 

No position is taken with respect to the effect of the bill on the freedom of 
members of the public to buy wherever they can get the best deal. This is a 
subject on which other agencies of the Government may desire to comment. 

he enactment of this legislation could cause some increase in the budgetary 
requirements of the Department of Defense, but the amount would be purely 
speculative. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

Bureau of the Budget advises that there is no objection to the submission of 
this report. 

Sincerely vours, 
Wixtser M. BrvucKeER, 
Secretary of the Army. 
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U.S. DEPARTMENT OF COMMERCE, 
Washington, D.C., June 23, 1959. 
Hon. WARREN G. MaGnuson, 
Chairman, Committee on Interstatc and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear Mr. CHaAtRMAN: This letter is in reply to requests of your committee for 
views of the Department of Commerce with respect to S. 997, S. 2042, S. 2047, 
and §. 2151. 

It is our understanding that the general purpose of these bills is to assure that 
antitrust laws do not render illegal certain permissive contractual arrangements 
between manufacturers, distributors, and dealers. These arrangements could 
include definite understanding with respect to areas within which a particular 
distributor would have prime responsibility for meeting and creating demands for 
the particular product and, most importantly, responsibility of the distributor 
to provide buyers skilled and adequate service for the product once it is purchased 
would be assured. 

The Department of Commerce favors enactment of legislation for the purpose 
of these bills. 

Historically, contractual arrangements such as described above have been relied 
on to insure quality service to purchasers and thus preserve the good will associated 
with the manufacturer and the brand name generally. We believe that the 
industry is entitled to have uncertainty resolved about the question as to whether 
or not the mere entering into such arrangements is a violation of the antitrust laws. 

The specific provisions to accomplish this desirable purpose must be given 
considerable scrutiny. Guidance in this respect was given in the hearings last 
June before this committee on a legislative proposal for similar purposes. 

The undersigned, then Assistant Secretary of the Department of Commerce 
in testimony at that time urged that coverage of the legislation, which was con- 
fined to arrangements between manufacturers, distributors, and dealers of auto- 
mobiles, be enlarged to include ‘‘all industries where similar service to the con- 
sumer is involved.”” The importance to the brand name of this service by tech- 
nicians with special training in handling of the brand is certainly not limited to 
automobiles and for this reason we favor the coverage provided by 8. 997. 

In summary, therefore, the views of the Department of Commerce are favorable 
to enactment of legislation for the purpose of the bills here under consideration. 
We believe doubt should be resolved in favor of the legality of arrangements 
between manufacturers, distributors, and dealers of their products when the 
demonstrated effect of these arrangements over the years has been to provide 
buyers of these products with that service needed to assure satisfaction in their 
use. 

The Bureau of the Budget has advised that it would interpose no objection 
to submission of this report to your committee. 

Sincerely yours, 
FREDERICK H. MUELLER, 
Under Secretary of Commerce. 





CoMPTROLLER GENERAL OF THE UNITED SrarTEs, 
Washington, D.C., February 20, 1959. 
Hen. WarRREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 

Dear Mr, CuHarrMan: Your letter of February 12, 1959, requests our com- 
ments concerning S. 997 which, if enacted, would be cited as the ‘Franchised 
Dealer Act.” 

The purpose of the bill is stated to be to clarify existing law and declare certain 
of the rights of manufacturers, distributors, and dealers who distribute complex 
mechanical products pursuant to franchises in transactions involving or affecting 
interstate commerce. 

We have no particular information concerning the need for the proposed 
legislation and since enactment of the bill would not affect the functions of the 
General Accounting Office we have no comments to offer with respect thereto. 

Sincerely yours, 
JosEPH CAMPBELL, 
Comptroller General of the United States. 
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FEDERAL TRADE COMMISSION, 

Washington, D.C., June 15, 1959. 
Hon. Warren G. MaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


Dear Mr. CuatrMan: This is in reply to your request of February 12, 1959, 
for comment upon 8. 997, 86th Congress, Ist session, a bill to clarify the law 
and express the intent of the Congress with reference to the distribution and 
sale of complex mechanical products through small business and other independent 
concerns, and for other purposes. 

The proposed legislation would make it lawful for any manufacturer (defined 
to include any manufacturer or distributor of a ‘‘“complex mechanical product,” 
which term is defined to include ‘‘all power operated vehicles, machinery, equip- 
ment, and appliances’) to make an agreement with, or to impose the condition 
upon, each of its franchised dealers ‘‘that, in the event that dealer sells any 
complex mechanical product of the manufacturer to a customer residing or 
located outside the area of responsibility of the selling dealer and in the area of 
responsibility of another dealer or dealers, operating under a similar franchise 
or franchises with the manufacturer, the infringing dealer shall pay to the dealer 
or dealers, whose area of responsibility has been invaded, or to the manufacturer 
for the account of such infringed dealer or dealers, such amount or amounts as 
provided for in the contract or condition of sale.” 

The bill would also allow each manufacturer to “establish or provide methods 
or procedures sufficient in its opinion for insuring that infringement payments 
are made promptly” and to settle disputes as to where sales are made, where 
purchasers reside, and other issues relating to “territory security’? under the act; 
and to “‘terminate the franchise of any dealer who does not fulfill the obligation 
to make payment for infringing the area of responsibility of other dealers, or to 
take any other lawful action reasonably calculated to cause the dealer to fulfill 
such obligation.” 

Permissible penalties would be limited to 5 percent of the manufacturer’s 
suggested retail price or, if none, 5 percent of the actual sale price. The bill 
would be inapplicable to sales to the United States, State governments, and to 
municipal corporations. 

Agreements, contracts and sales made lawful by the bill, and acts performed 
thereunder, would be exempt from the provisions of the Sherman Act, the Clayton 
Act, the Federal Trade Commission Act, the Robinson-Patman Act and the 
Automobile Dealer Franchise Act. The effects of the bill would be coextensive 
with the full power of the Congress with respect to interstate commerce and its 
provisions would prevail over any provisions of State laws which, ‘‘directly or 
indirectly, are in conflict with, contrary or repugnant to, or different from,” the 
provisions of the bill. Courts would be required to construe the bill liberally to 
effectuate its purposes. 

In view of the liberal construction requirement, the Declaration of Purpose 
and Policy (sec. 2) would be of considerable importance in determining the 
meaning, scope, and effect of the provisions of the bill. That section, inter alia, 
states that it is necessary for a manufacturer to have reasonable access through 
its dealer organization to complex mechanical products at the time of the retail 
sale thereof and for a reasonable period during the use and operation thereof by 
the customer or user; that “‘the manufacturer-dealer and the manufacturer- 
distributor-dealer franchise relationship’? was evolved within the free enterprise 
system as the approach best suited to the sale and service of complex mechanical 
products and is consistent with and furthers the objectives of that system. 

Enactment of 8. 997 is not deemed necessary to make possible those stated 
objectives of the bill. The distributor or dealer franchise arrangement is now in 
wide use and is not deemed unlawful. At the present time any manufacturer 
who desires to do so may arrange for necessary access through its dealer organ- 
ization to products at the time of retail sale as well as for a reasonable period 
thereafter, and many do. 

The objectives to be achieved by enactment of the bill, therefore, would be 
those related to the additional statements that ‘“‘enfranchised dealers performing 
the sales and service functions for the customer or user also find it increasingly 
difficult to obtain a reasonable return on their investments;’’ that ‘under some 
interpretations of existing law, the manufacturers and dealers operating under the 
franchise system of distribution cannot effect a normal and reasonable control 
of the distribution and service of complex mechanical products;” and that this 
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view of the law is anomalous in that a manufacturer can “lawfully control every 
aspect of the distribution of its products if it relies on its own distribution organ- 
ization or agents but cannot do so if it relies on independent and small business 
concerns.” 

The bill, therefore, must be liberally construed consistent with a purpose to 
increase the prices charged the consuming public by franchised dealers, and to 
increase the control by manufacturers over ‘“‘independent and small’ retail 
distributors approaching the control that manufacturers can exert over their 
own distribution organizations of agents. 

The arrangements which 8. 997 proposes to make legal are contrary to the 
national antitrust policy of protecting free and open competition and of pre- 
venting restraints upon, and monopolization of, trade and commerce, including 
trade and commerce at the retail level. 

Enactment of 8. 997 would permit every manufacturer and distributor of what 
is broadly included within the definition of ‘‘complex mechanical products’’ to 
make a series of arrangements with all of its dealers forbidding each to sell 
outside of .a designated territory, and penalizing him if he does so. Also, de- 
pending upon the liberality of construction of proviso (B) in section 4, it might 
be interpreted to permit common distributors of similar products of several 
manufacturers to forbid and prevent retail competition between dealers selling 
products of different manufacturers. The result of any or all of the arrange- 
ments and actions proposed to be legalized by S. 997 could well be the creation 
of a set of territorial monopolies in the retail sale of every product within the 
bill’s definition, by which every potential customer for each product, or perhaps 
each type of product, would be allocated to one and only one retail merchant. 

The language of this proposed legislation is so all inclusive in what it authorizes 
to be done in support of the arrangements to be legalized, and so liberal in its 
statement of policy and purpose to be effectuated by broad construction of that 
language, that it is difficult to predict what conduct in support of those arrange- 
ments, if any, would be outside the bill’s protection. In any event, the bill would 
constitute a major step toward the elimination of competition at the retail level 
of ‘“‘all power operated vehicles, machinery, equipment, and appliances.’ 

The Commission, therefore, opposes enactment of 8. 997 as inconsistent with 
our competitive economic system and with the public interest in the preservation 
of that system, 

By direction of the Commission. 
Rosert T. SeEcREst, 
Acting Chairman. 


N.B.—Pursuant to regulations, this report was submitted to the Bureau of the 
Budget on June 5, 1959, and on June 15, 1959, the Commission was advised that 
there would be no objection to the submission of the report to the committee. 


Rosert M. Parrisu, Secretary. 





U.S. DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington, D.C., March 27, 1959 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate, Washington 
25, D.C. 


Dear SENATOR MaGnuson: This is in response to your request for a report 
on 8. 997, a bill to clarify the law and express the intent of the Congress with 
reference to the distribution and sale of complex mechanical products through 
small business and other independent concerns, and for other purposes. 

The bill does not appear to relate to any matter within the jurisdiction of this 
Department or to affect any matter upon which the Department would be in 
a position to give helpful information or advice, since Federal purchases are 
expressly exempted by section 4(C) of the bill. Accordingly, this Department 
has no comment to offer with respect to the merit of the purpose or provisions 
of the bill. 

We greatly appreciate your bringing this matter to our attention and welcome 
the opportunity to submit ealmaneemities on any measure where the activities 
of the Department may possibly be involved or where its experience may possibly 
be of value. 

Sincerely yours, 


(Signed) D. Oris BEASLEY, ~ 
Administrative Assistant to the Secretary of the Interior. 
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INTERSTATE COMMERCE CoMMISSION, 


Washington, D.C., April 15, 1959. 
Hon. WarrEN G. MAGNuson, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

Dear CHAIRMAN MaGnuson: Your letter of February 12, 1959, addressed to 
the Chairman of the Commission, and requesting comments on a bill, 8. 997, 
introduced by Senator Langer, to clarify the law and express the intent of the 
Congress with reference to the distribution and sale of complex mechanical 
products through small business and other independent concerns, and for other 
purposes, has been referred to our Committee on Legislation. After considera- 
tion by that committee, I am authorized to submit the following comments in 
its behalf: 

This bill would establish laws regulating the relationship between manufac- 
turers or assemblers of complex mechanical products and their dealers, operating 
under the franchise system and doing business in interstate commerce, and would 
be known as the Franchised Dealer Act. It would permit manufacturers en- 
gaging in interstate commerce to enter into contracts with their dealers specifying 
that the dealers will, in the event they sell the manufacturers’ product to cus- 
tomers in the territory of another of the manufacturer’s enfranchised dealers, pay 
to, or to the account of, the dealers infringed upon, a specified sum of money. 

The proposed legislation does not pertain to the jurisdiction or the functions 
of this Commission, and for that reason we are not in a position to express a 
helpful opinion as to its merits. 

Respectfully submitted. 

/s/) Kennetu H. Tuaete, 
Chairman, 
ANTHONY ARPAIA, 
Howarp FRBas, 
Committee on Legislation. 


U.S. DEPARTMENT OF JUSTICE, 
OrricE oF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., June 24, 1969. 
Hon. WARREN G. Macnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washingion, D.C. 


Dear Senator: This is in response to your requests for the views of the De- 
partment of Justice concerning the bills (S. 997, S. 2042, S. 2047, and 8. 2151) 
all of which relate to territorial security for distributors of automotive products. 

These four bills have as a common purpose—the granting to automobile manu- 
facturers and their franchised dealers of Federal statutory permission to establish 
geographical areas in which the dealer is granted some protection from competition 
by other dealers handling the same make of automobiles. 8S. 997 and 8. 2042 
would endeavor to accomplish this objective by providing a system of penalties 
under which a dealer selling an automobile to a customer located in the geogra- 
phical area assigned to another dealer would pay a penalty to a dealer whose 
area has been invaded. S, 2047 and S. 2151 deal with the problem in another 
manner; that is, they would permit the manufacturer to grant additional dis- 
counts, rebates, or allowances to a dealer for each car he sells to a customer who 
resides in his own geographical area. S. 997 is broader in coverage than the other 
bills. It would include dealers of ‘‘ccomplex mechanical devices’? but it would 
place a limitation on the amount of penalty required to be paid by a dealer selling 
outside his own area. S. 2042 has no such limitation. §S. 2047 and 8. 2151 place 
no limitation on the rebate, discount, or allowance the manufacturer may grant. 
Each of the four bills, although not identical, contains some form of immunity 
from Federal law. 

Under existing law it is illegal for a seller to impose restraints on the persons to 
whom, the prices at which or the area within which a purchaser may resell the 

oods he has purchased (United States v. Bausch & Lomb, 321 U.S. 707; United 

tates v. McKesson & Robbins, 351 U.S. 305). It is also unlawful for competitors 
to agree among themselves on the areas within which they will sell their products 
(United States v. Trenton Potteries, 273 U.S. 392; United States v. National Lead, 
63 F. Supp. 513 S.D. N.Y. aff’d. 332 U.S. 319). These bills would exempt from the 
law agreements in the automobile industry whieh could accomplish these presently 
unlawful results. Further than this, 8. 2047 would make lawful “any act” so long 
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as its purpose is “to carry into effect’’ the provisions of the agreement. It would 
thus authorize the termination of a dealer’s franchise, permit the manufacturer to 
discriminate in price against those dealers who do not adhere to the agreements, 
and permit the manufacturer to engage in numerous other forms of presently 
unlawful activity designed to coerce the dealer to adhere to the agreement. 

These bills would have the effect of increasing the dealers’ wholesale cost of any 
automobile which was sold to a customer outside of his assigned geographical 
territory. This would be accomplished by provisions granting the dealer an “‘in- 
centive payment”’ or “discount, rebate or allowance’? which would reduce the 
factory cost to the dealers of automobiles sold to customers within the assigned 
territories or by forcing dealers selling outside their assigned areas to pay penalties. 
Whether designated as a penalty for selling outside of the assigned area or as an 
incentive for selling within an assigned area the competitive impact is the same. 
The net effect of such a system of compensation would be a cartelization of the 
retail distribution of automobiles which would do violence to the basic principles 
of our free enterprise system and result in higher prices to consumers. 

In consent decrees entered in two recent cases, United States v. Philco Corpo- 
ration (1956 Trade Case, par. 68, 409 (E.D. Pa. 1956), and United States v. J. P. 
Seeburg Corp. (1957 Trade Case, par. 68, 613 (N.D. Ill. 1957)), the Department 
has required provisions prohibiting territorial restrictions on resale in distributor 
agreements. 

In addition, the Department now has pending two suits in which the legality 
of territorial restrictions on resale of automobile products are in issue. One suit 
against Volkswagen of America, Inc., and its 14 distributors charges a combina- 
tion and conspiracy in violation of section 1 of the Sherman Act among the terms 
of which is that the dealers sell Volkswagen automobiles only to those customers 
residing within the exclusive territory assigned to such dealer. In the suit against 
the White Motor Co. it is alleged that pursuant to an unlawful combination and 
conspiracy franchised dealers would sell White trucks to those customers only 
who reside within the exclusive territory assigned to such dealer. The proposed 
legislation would authorize an indirect means of achieving the same anticompeti- 
tive consequences which we are seeking to eliminate in our Volkswagen and White 
actions. 

In the past year grand juries in New York City, Washington, D.C., Detroit, 
Mich., and San Francisco, Calif., have returned 16 indictments charging local 
retail automobile dealers selling the same make of automobiles with price fixing. 
Here again, this proposed legislation would tend to accomplish the same result; 
that is, elimination of price competition among competitors, as was attacked by 
these indictments. 

According to the report of the Subcommittee on Antitrust and Monopoly, 
Senate Committee on the Judiciary on Administered Prices in Automobiles, dated 
November 1, 1958, ‘‘with the possible exception of aluminum the production of 
automobiles represents the Nation’s most highly concentrated major industry” 
(p. 4). This detailed report makes it clear that the price competition in auto- 
mobiles at the manufacturing level is virtually nonexistent. To the extent that 

rice competition does exist in the industry, it is principally at the retail level. 
he focus of these bills would be to eliminate such competition among dealers 
selling the same make of automobiles. 

From the standpoint of the consumer, these bills would have the effect of legal- 
izing a series of local monopolies throughout the country. Even large cities 
might be divided into several local monopolies. As we get into the less densely 
populated areas, however, there is frequently only one dealer for each make of 
car. In such areas ‘territorial security’? would become ‘‘territorial monopoly.” 
The burden would fall most heavily, we fear, on our rural population. 

We would also like to point out that a system of distribution in which exclusive 
territories are allocated among dealers cannot work unless it applies to all dealers 
of a particular manufacturer’s product in a given market or territory. This means 
that the privilege of setting up protective territories to be granted by these bills 
would not be availed of by the automobile manufacturers unless they were able 
and willing to induce a very substantial portion of their dealers, who do not desire 
territorial security, to accept it against their will. 

This legislation, to repeat, tends to do away with price competition in a large 
portion of the country’s commerce. And price competition is the core of that 
competition essential to a free enterprise economy. The Sherman Act, called the 
“charter of economic freedom,” rests on a basic belief in the worth and necessity 
of a competitive free enterprise economy. These bills’ elimination of competition, 
through immunization from existing laws, poses squarely the decision whether 
the basic principle of our free enterprise economy is to be abandoned in this vital 
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industry. This decision is posed, moreover, at a time when all are concerned with 
the adequacy of available means to curb inflation and keep prices responsive to 
consumer demand. 

Also, these bills would be discriminatory in singling out one industry to be bene- 
fited by exemption from the application of the antitrust laws. Moreover, they 
would tend to establish an undesirable precedent in that it would encourage other 
industries which utilize a franchised dealer system to seek similar immunities. 

In view of the foregoing consideration, the Department of Justice is strongly 
opposed to the enactment of any of the four bills before your committee. 

he Bureau of the Budget has advised that there is no objection to the submis- 
sion of this report. 
Sincerely yours, 
JoHN R. SHENEMAN, 
Acting Deputy Attorney General. 


DEPARTMENT OF STATE, 
Washington, D.C., April 2, 1959. 
Hon. WaRREN G. MaGnuson, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate. 


DEAR SENATOR Maanuson: I refer to your letter of February 12, 1959 request- 
ing comments on S. 997, a bill to clarify the law and express the intent of the 
Congress with reference to tbe distribution and sale of complex mechanical 
products through small business and other independent concerns, and for other 
purposes, and to the Department’s interim reply of February 16, 1959. 

he bill concerns subject matter which is primarily of domestic significa nce, 
The Department has no comments to offer on the bill from the foreign relations 
standpoint. 

The Department has been informed by the Bureau of the Budget that there is 
no objection to the submission of this report. 

Sincerely yours, 
JoHn 8S. HoGHiLanp 2d, 
Acting Assistant Secretary for Congressional Relations, 
(For the Acting Secretary of State). 


(The ‘following memorandum and letters were submitted for the 
record.) 
JuLy 14, 1959. 
Memo to: Senator A. 8. Mike Monroney. 
From: Senator Warren G. Magnuson, chairman. 
Re Poll of Washington State auto dealers on 8. 2151. 


Shortly before your hearings on the various territorial security bills, I sent 
letters to all of the 475 dealers in the State of Washington enclosing a copy of 
your bill, S. 2151, and asking for their opinion of it. 

I have now received 82 replies (a 17.3 percent response) with the following 
results: 

44 (53.7 percent): Favor S. 2151. 

12 (14.6 percent): Favor territorial security legislation but prefer one of the 
other bills over S. 2151. 

25 (30.5 percent): Oppose territorial security legislation. 

1 (1.2 percent): Answer indeterminate. 

I know you will be interested in knowing of the response to this survey. I 
would appreciate your including this memo together with two or three typical 
jetters in the printed record of hearings on these bills. 


Mount BAKER Morors, 
Bellingham, Wash., June 24, 1959. 
Senator WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
Senate Office Building, Washington, D.C. 

Dear SENATOR MaGnuson: Thanks for your letter of June 17 requesting our 
thinking on bill S. 2151 introduced by Senator A. 8. Mike Monroney of Oklahoma, 
Also, Senator, we are aware and appreciate your continued interest in the serious 
problems facing those of us engaged in the retail automobile business. 
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We are all for this bill, something like this is imperative for the survival of the 
automobile dealer if we are to be in position to make available repair parts, 
mechanics trained to properly service the modern automobile and required facil- 
a We speak not for ourselves alone, the car driving public will also be the 
oser. 

The current example is the Bellingham Chrysler-Dodge dealership, one block 
from us and the writer is looking at it while writing this letter. They close their 
doors the end of this month, can’t survive under present conditions and cannot 
find a buyer for the business. After July 1 where do the many Dodge and Chrysler 
families in Bellingham go for the proper repair parts and service for their cars by 
mechanics trained to care for these automobiles? To service properly modern 
cars mechanics must have continued special training. At considerable expense 
we are always sending our men to the General Motors training center just out of 
Portland. Back alley shops and service stations cannot do the job right, they 
do not have the training. To properly and safely service cars today requires 
training, forever changing tools, correct repair parts and adequate facilities. 

Let’s not overlook the safety angle. We sure like our four-lane highway open 
now from Burlington to Seattle. Now we drive to the city easily in 2 hours but 
its lots faster driving that it used to be. Suppose a power steering or power brake 
repair job has not been properly done by an untrained kid in some service station. 
If the job goes bad on one of our high speed highways, the results could be tragic. 

Unless we have something like bill 8S. 2151 we dealers cannot last. It is im- 
possible to provide parts, service and facilities and compete with a dealer operat- 
ing from a lot and providing no after delivery service. All he can offer is a cheaper 
price at time of sale because he has less overhead, after delivery service is not 
available. For the public’s protection, it must be available. S. 2151 is a definite 
step in the right direction. 

Thanks once more for your letter and the opportunity to express ourselves on 
this all important matter. 

Very truly yours, 
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Movunt Baker Morors. 
By T. A. Siipprer, Partner. 


ScarFF Morors, 
Auburn, Wash., June 23, 1959. 
Senator WARREN G. MAGNUSON, 


Senate Office Building, Washington, D.C. 


DEAR SENATOR Maanuson: It is a pleasure to have the opportunity of replying 
to your letter of the 17th in regard to Senator Monroney’s bill, 5. 2151. 

As you probably know there is anything but a unanimity of opinion amongst 
the new car dealers across the country in regard to any type of le ‘islation on this 
matter of “territory security’? or “area of responsibility.”” In any surveys 
conducted by NADA in past years the dealers were split right down the middle 
on the issue. The most recent survey evidently showed 60-some percent favoring 
some type of legislation, but it is far from an overwhelming majority of the 
dealers, when one considers that undoubtedly a larger percentaze of dealers 
wanting some protection replied to the questionnaire, than those who didn’t feel 
they needed protection. Many dealers feel that the NADA has been very unwise 
push the issue as strongly as it has in Congress, when such a large group of their 
members are definitely opposed to any such legislation. 

There are many reasons why I am opposed to 8. 2151 or any of the other similar 
bills before you at this time. However, probably the most significant reason is 
that, to me, it would be absolutely impossible to define, in a fair and equitable 
manner, what a dealer’s particular area of responsibility should be. In most 
areas of the country there has been tremendous suburban growth in the last 10 
years, and one community overlaps another. In our own Auburn area there are 
Kent mail routes which come within a mile or so of our dealership and then to 
the west, only 3 or 4 miles, are many homes with Tacoma and Des Moines tele- 
phones and Seattle addresses. It seems incredible that any factory could properly 
define the areas and police either a bonus or penalty plan. 

The dealer who does a good job of serving the needs of his customers and is 
always courteous and honest in his dealings shouldn’t need any bonus or penalty 
clauses in his franchise agreement in order to have a profitable business. 

Yours very truly, 


Scarrr Morors. 
R. W. Scarrr. 
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JONES Pontiac Co., AND 
JONES APPLIANCE CENTER, 


Wenatchee, Wash., June 22, 1959. 
Hon. WARREN G. MAGNUSON, 


U.S. Senate, Washington, D.C. 


Dear Srr: Thank you for your letter of June 17 asking for an opinion on §, 
‘2151 which relates to the distribution of automobiles and opens the door for 
‘factory-dealer franchises to permit designation of an area of responsibility for 
the dealer and reward the dealer for developing that territory for which he is 
responsible. 

We operated years ago when the factories did establish areas of responsibility. 
Under General Motors a dealer in whose territory a car had been delivered by an 
outside dealer could make claim to his factory who would then investigate the 
so-called infringement and if the claimed facts were found to be true the selling 
dealer paid a penalty which went to the dealer in whose area the sale was made. 

I am in favor of legislation permitting the factory-dealer contract to contain 
‘provisions designating an area of responsibility for the dealer. I believe such a 
dealer is encouraged to develop adequate facilities to better serve the public. 

Next question is whether the dealer who infringes by selling in another’s area 


of responsibility should pay a penalty or whether the system of rewarding a 
dealer for selling in his own territory is better. 


Whichever is used it is to be hoped that the penalty or reward will be large 


enough to have the desired effect, yet small enough so no purchaser of an auto- 


mobile will be denied his right to buy where he pleases. I believe the penalty 
system much easier for the manufacturer to enforce since he takes no action 
unless a dealer complaint is received. Under the reward system the factory 
would need to establish the true address of every purchaser of an auto. I like 
the theory of the “reward” system as proposed in S. 2151 but would hope that 
some study could be made as to how practical it would be to administer My 
only experience is with the penalty system—no one likes penalties but the system 
did work. 

I will always be glad to express opinions on matters affecting our auto industry, 
or to institute discussions in our local or State associations to develop opinions of 
these groups. 

Sincerely, 


R. F. Janes. 
x 








